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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

THORNTON, Judge: Pursuant to sections 6320(c) and 6330(d),
petitioner seeks judicial review of respondent’s determ nation
sustaining the filing of a Federal tax lien with respect to
petitioner’s Federal incone tax liabilities for 1998, 2000, 2001,
and 2002, and sustaining a proposed levy to collect petitioner’s

Federal inconme tax liabilities for each of the years 1996 through
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2002.' Petitioner also seeks judicial review of various letters
t hat respondent allegedly sent to various entities, as
petitioner’s nom nees or alter egos, denying themcollection due
process hearings with respect to respondent’s filing of Federal
tax |liens.
FI NDI NGS OF FACT

The parties have stipulated sone facts, which we incorporate
by this reference. Wen he filed his petition, petitioner
resided in Arkansas.

Petitioner is a veterinarian. He operates his practice
under the business nane Cl overdale Animal Hospital, LLC
(d overdal e).

In 2004 petitioner was crimnally prosecuted for w Il ful
failure to file tax returns, in violation of section 7203, for
t axabl e years 1996 t hrough 2002. I n Decenber 2005 petitioner
pl eaded guilty to one count of crimnal failure to file a Federal
inconme tax return for 2000. H's crimnal plea agreenent
provided, inter alia, for entry of an order of mandatory
restitution under 18 U. S.C. section 3663A for “the full amount of
the taxes due and owi ng for all prosecution years.” The plea
agreenent stated: “At this tine, the United States and the

def endant agree that the anmount of restitution payable by the

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code. All figures are rounded to the
nearest doll ar.
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defendant is $416,210.” The plea agreenent also stated: “Except
to the extent otherw se expressly specified herein, this
Agreenment does not bar or conprom se any civil or adm nistrative
cl ai m pendi ng or that nmay be made agai nst the defendant,
including but not limted to tax matters.” The pl ea agreenent
stated further: “This Agreenent is binding only upon the United
States Attorney’s Ofice for the Eastern District of Arkansas and
the defendant. It does not bind * * * any other federal, state
or local prosecuting, admnistrative, or regulatory authority.”

In its judgnent filed Decenber 12, 2005, the District Court
reduced the amount of restitution, |abeled “crimnal nonetary
penal ties”, to $246,226.2 The District Court also ordered a
schedul e of paynments, with a [unp sum of $25 due i medi ately and
t he bal ance due in nonthly installnments equaling 10 percent of
petitioner’s nmonthly gross incone.?

While the crimnal proceedi ngs were pendi ng agai nst
petitioner, on August 13, 2004, he filed anended returns for

t axabl e years 1996, 1997, and 1998, and on Septenber 7, 2004, he

2Thi s anobunt corresponded to the amount stated in the plea
agreenent as representing petitioner’s total tax liability for
the years 1999 through 2001. The record does not conclusively
show why the District Court reduced the restitution in this
manner .

3The record does not establish whether petitioner has
conplied with the restitution order.
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filed an anended return for taxable year 1999.4 Also on
Septenber 7, 2004, petitioner filed delinquent returns for
t axabl e years 2000, 2001, and 2002.

On Cctober 25, 2004, respondent assessed the taxes that
petitioner had reported on his delinquent returns for 2000, 2001,
and 2002. On March 14, 2005, respondent assessed the tax that
petitioner had reported on his anmended 1998 return, and on June
26, 2006, respondent assessed the taxes that petitioner had
reported on his anended returns for 1996, 1997, and 1999. 1In
each instance, respondent al so assessed applicable additions to
tax and interest.

On Cct ober 18, 2006, respondent sent petitioner Letter 3172,
Notice of Federal Tax Lien Filing and Your R ght to a Hearing
Under I RC 6320 (the lien notice), with respect to petitioner’s
t axabl e years 1998, 2000, 2001, 2002, and 2003. On Cctober 26,
2006, respondent sent petitioner Letter 1058, Final Notice,
Notice of Intent to Levy and Notice of Your Right to a Hearing
(the levy notice), with respect to petitioner’s taxable years

1996 through 2003. The levy notice indicated that as of Novenber

‘“ nsofar as the record shows, these were the first returns
that petitioner filed for these years. Apparently, they were
characterized as “anended” returns because respondent had
previously prepared substitutes for returns for petitioner’s
t axabl e years 1996 t hrough 1999.
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25, 2006, petitioner would owe $839, 856 of tax, penalties, and
interest for these years.®

On Novenber 21, 2006, petitioner tinely submtted Form
12153, Request for a Collection Due Process Hearing, indicating
that he disagreed with both the lien notice and the | evy notice.?®
The request covered petitioner’s tax years 1996 through 2002 but
not 2003. In his request petitioner asserted that the crim nal
pl ea agreenent and judgnment reflected the full settlenment of his
tax liabilities for 1996 through 2002. He asserted that “paynent
on these years is exclusively covered under an agreed court order
for restitution”, that he was making paynents to the IRS for
these tax years under this agreenent, and that unless he failed
to nmeet his obligations under the court order, the I RS nust
“cease and desist fromfurther collection activity.” Petitioner
did not propose any collection alternative in his hearing
request.

On Cct ober 26, 2006, in anticipation of submtting a request
for a hearing, petitioner submtted Form 433-A, Collection

I nformation Statenent for Wage Earners and Sel f - Enpl oyed

The notice indicates that $47,567 of this anpbunt relates to
petitioner’s 2003 taxabl e year.

SAfter petitioner submtted his request for a collection due
process (CDP) hearing, on Dec. 8, 2006, respondent issued to
petitioner a notice of deficiency with respect to petitioner’s
t axabl e years 1998 through 2002. The parties agree that the
deficiencies determned in the notice are not at issue in this
case.
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I ndi viduals, with respect to hinself, and on October 27, 2006,
petitioner submtted Form 433-B, Collection Information Statenent
for Businesses, wth respect to Cloverdale. On these forns
petitioner failed to provide conplete information. For exanpl e,
on Form 433-A he did not provide requested bank account nunbers
and routing information, detailed credit card information, the
estimated val ue of three vehicles, or required information with
respect to his personal assets and |living expenses. In response
to a question asking whether he had transferred any assets for
| ess than their actual value within the past 10 years, he checked
“No” but then wote “Possible”. The formrequired several
attachnents, including proof of current expenses, which
petitioner failed to provide.

On Form 433-B petitioner did not provide detailed
information with respect to C overdal e’ s accounts receivabl e,
busi ness assets, bank accounts, or available credit. |In response
to a question requesting detailed information with respect to
Cl overdal e’ s income and expenses, petitioner replied “see
statenent attached”, but did not attach any such statenent. The
formal so required several other attachnents, which petitioner
failed to provide.

On May 15, 2007, the settlenment officer held the first of
three tel ephone conferences with petitioner’s representati ve.

In this conference the settlenent officer opined that neither the
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crimnal plea agreenent nor the judgnent barred the IRS from any
civil or admnistrative actions with respect to petitioner’s
civil tax liabilities and did not conprom se those liabilities.
The settlenment officer asked the representative whether he w shed
to propose any collection alternatives. The representative
proposed as a collection alternative that the IRSIlimt its
collection action to the ternms of the plea agreenent and
judgnent. They agreed to have a second conference.

Bef ore the second conference the settlenment officer reviewed
the collection admnistrative case file, which included, anpbng
other things: (1) A nenorandum dated February 22, 2007, from
Revenue O ficer Robert Brown to IRS district counsel in Oklahoma
Cty, lahoma, requesting approval to file alter ego and nom nee
liens and | evies against several entities created by petitioner
(the request); (2) a nenorandum from respondent’s associ ate area
counsel in Cklahoma Gty responding to the request (the
menor andum) ; and (3) several diagrans detailing petitioner’s
all eged alter ego and nom nee activities.’

The request indicated on the basis of findings contained
therein that, notw thstanding his prior crimnal conviction,
petitioner was still using various shamtrusts, nom nees, and
alter egos to shield assets and incone fromtaxation. Mre

particularly, the request included findings that petitioner had

"The record does not reveal who prepared these di agrans.
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funnel ed unreported cash paynents from C overdal e to grantor
trusts and other entities to pay his and his famly’ s personal
expenses, including cable TV bills, college tuition, life

I nsurance prem uns, vacati on expenses, car paynents, and hardwood
flooring for petitioner’s residence. The request concluded that
petitioner had created certain nomnee entities, including a
trust known as Lestat Ops, to hold personal assets and real
estate for the purpose of placing themout of the reach of
creditors, mainly the Governnent.?

The nmenorandum indi cates that “nom nee” refers to an entity
or person to whom a taxpayer has transferred property in an
attenpt to conceal it. According to the nenorandum a Federa
tax |lien encunbers such property because although a third party
may have legal title, the taxpayer actually owns the property and
enjoys its full use and benefit. The nenorandum al so indicates
that an alter ego generally involves a sham corporation or other
entity used by the taxpayer as an instrunentality to avoid his or
her own |l egal obligations. In the nmenorandum respondent’s
associ ate area counsel approved nom nee |iens against three
trusts created by petitioner, including Lestat Ops, as well as

agai nst petitioner’s wife, and approved alter ego |liens agai nst

8The request describes Lestat Qps as a trust which holds the
real estate upon which petitioner’s veterinary clinic is |ocated
and indicates that the trust’s beneficiaries are petitioner’s
chi | dren.
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Cl overdale, another |imted liability conpany, and two ot her
trusts that petitioner had created.

Cl overdal e and Lestat Ops received fromthe IRS Letters
3172, dated May 15, 2007, providing notice of the filing of
Federal tax liens and advising of the right to a collection due
process (CDP) hearing. By letters dated June 20, 2007, requests
for CDP hearings with respect to these two entities were tinely
submtted. Shortly thereafter, C overdale and Lestat Ops
received letters from Revenue O ficer Robert Brown, dated June
25, 2007, acknow edging recei pt of the hearing requests but
advising that CDP rights were not available to these entities
because petitioner previously had been afforded CDP rights with
respect to the sanme tax periods listed in the |lien notices. The
letters indicated, however, that the entities were entitled to a
“Coll ection Appeal” with the revenue officer’s nmanager.

On May 21, 2007, the settlenent officer held a second
t el ephone conference with petitioner’s representative.
Petitioner’s representative continued to maintain, as a
collection alternative to the proposed |evy, that collection
should be limted to the amount specified in the crimnal plea
agreenent and judgnent. The settlenent officer indicated that he
had reviewed financial statenments and related information in the
collection admnnistrative file and concluded that the financi al

statenments did not provide full disclosure of petitioner’s incone
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and assets. Consequently, he was unable to recommend acceptance
of petitioner’s proposed collection alternative. Petitioner’s
representative requested details of the alleged nondi scl osure.
The settlenent officer declined to discuss the details at that
time, indicating that he would research the matter. They agreed
to have anot her conference.

After seeking advice of IRS counsel, on May 24, 2007, the
settlenment officer held the third and final tel ephone conference
with petitioner’s representative. The settlenment officer
asserted that petitioner had failed to conpletely disclose his
i ncone, expenses, and assets, making it inpossible to adequately
evaluate his ability to pay. Wthout specifically referencing
the request or nmenorandum that he had reviewed, the settl enent
of ficer asserted that petitioner had diverted incone into various
entities and paid personal expenses through these entities for no
apparent legitimte business reason. He also asserted that
petitioner had attenpted to place nunerous assets beyond
respondent’s reach in various nomnee or alter ego entities.
According to the settlenment officer’s case activity record,
petitioner’s representative expressed surprise at this
information, indicated that petitioner apparently had not
disclosed all the facts to him and stated that he understood why
the settlenent officer could not consider a collection

alternative. After another discussion about the effect of the
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crimnal plea agreenent and judgnent, the settlenent officer
advi sed the representative that the proposed collection actions
woul d be sust ai ned.

On June 15, 2007, respondent’s Ofice of Appeals mailed
petitioner a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (the determ nation),
sustaining the Federal tax lien filing and the proposed | evy.
Wth respect to petitioner’s underlying liability the
determ nati on stated:

In this case the taxpayer agreed to pay restitution for
the full amount of the taxes due for all prosecution
years (1996 through 2002), but the judge, who is not
bound by the plea agreenent, subsequently ordered
paynment of restitution in the anobunt that is equival ent
of the tax liability for only one count of the total
crimnal case. The restitution anmount relates to the
tax liability, but it is not the equivalent of the tax
liability. 1t is the determ nation of Appeal s that
neither the plea agreenent nor the court judgnment
represent a settlenent or conprom se of the tax
l[tability, and do not bar I RS fromtaking additional
col l ection actions.

The determ nation also rejected petitioner’s proposed
collection alternative of limting collection to the terns of the
crimnal plea agreenent and judgnent, stating:

Appeal s has determned fromthis review that the

t axpayer has not accurately reported i ncone and
expenses, which make it inpossible to determ ne his
true ability to pay the tax liability. The taxpayer
has done this by diverting incone through various
entities (trusts, limted liability conpanies, and his
wi fe) and payi ng personal expenses through these
entities for no apparent reason other than to avoid
taxes and the collection of taxes. He has also placed
assets beyond the reach of I RS by purchasing themin
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the nane of various entities he controls or

transferring themto these entities. It is clear that

the taxpayer maintains full use and benefits of these

assets, which include real estate, vehicles,

watercraft, and all-terrain vehicles. Because these

assets and any encunbrances agai nst these assets have

not been di scl osed, Appeals is not able to determ ne

their net equity and collection potential. For these

reasons Appeal s cannot accept the only collection

alternative proposed by the taxpayer’'s representative.

The determ nation al so concluded that the proposed tax lien
filing and |l evy action properly balanced the need for efficient
collection of taxes with the concern that collection action be no
nore intrusive than necessary.

Petitioner tinely petitioned this Court for judicial review
of this determnation. The petition also seeks judicial review
of letters which petitioner asserts respondent mailed on June 25,
2007, to four entities created by petitioner, including
Cl overdal e and Lestat Ops, denying themthe opportunity for CDP
hearings with respect to the filing of tax |liens against them as
petitioner’s alleged nom nees, transferees, or alter egos.?®

OPI NI ON

Statutory Franmewor k

Section 6321 inposes a lien in favor of the United States on

all property and property rights of a person who is liable for

°The record contains the June 25, 2007, letters, described
supra, from Revenue O ficer Robert Brown to C overdal e and Lest at
Ops. The petition seens to assert that two other entities,
Piraeus Group and MRMLBS, received simlar letters also dated
June 25, 2007. The record does not contain copies of any such
letters.
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and fails to pay tax after demand for paynent has been nmade. The
lien arises when assessnent is nmade and continues until the
liability is paid or becones unenforceable by | apse of tine.
Sec. 6322. For the lien to be valid against certain third
parties, the Secretary nust file a notice of Federal tax |ien;
within 5 business days thereafter, the Secretary nmust provide
witten notice to the taxpayer. Secs. 6320(a), 6323(a). The
t axpayer then has 30 days to request an adm nistrative hearing
before an Appeals officer. Sec. 6320(a)(3)(B), (b)(1); sec.
301.6320-1(c)(1), Proced. & Adm n. Regs. To the extent
practicable, a hearing requested under section 6320 is to be held
in conjunction with a related hearing requested under section
6330. Sec. 6320(b)(4).

Section 6330 requires the Secretary to furnish a person
notice and opportunity for a hearing before | evying on the
person’s property. At the hearing, the person may raise any
rel evant issue relating to the unpaid tax or proposed |evy,

i ncl udi ng spousal defenses, challenges to the appropriateness of
the collection action, and offers of collection alternatives.
The person may chal l enge the underlying tax liability if the
person did not receive a notice of deficiency or did not

ot herwi se have an opportunity to dispute the liability. Sec.

6330(c)(2)(B); Sego v. Conmm ssioner, 114 T.C 604 (2000). After

receiving a notice of determ nation, the person may seek judi ci al
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reviewin this Court. Sec. 6330(d)(1); Pension Protection Act of
2006, Pub. L. 109-280, sec. 855, 120 Stat. 1019. |If the validity
of the underlying tax liability is properly at issue, we review

that issue de novo. Seqo v. Conm ssioner, supra. Oher issues

we review for abuse of discretion. | d.

1. Petitioner’'s Challenge to His Underlying Liabilities

Petitioner contends that respondent erred in sustaining the
lien and | evy notices because they contravene the crimnal plea
agreenent and judgnent. Petitioner’s contention represents in
part a challenge to his underlying liabilities for 1996 through
2002. 1 Respondent concedes that petitioner is entitled to nmake
such a challenge but contends that it is without nerit.

Respondent assessed petitioner’s taxes for the years in
guestion on the basis of the amobunts petitioner self-reported on
hi s anended or delinquent returns for these years. Petitioner
does not contend that he incorrectly reported his tax liabilities
on these returns. Rather, he contends that his aggregate tax
l[iability for 1996 through 2002 is limted to the $246, 226 of
restitution ordered in the crimnal judgnent. W disagree.

Pursuant to 18 U S. C. section 3663(a) (2006), a District

Court may order restitution to the victimof a crimnal offense.

Opetiti oner has stipulated that his 2003 liability (which
was enconpassed by the lien and | evy notices but was not included
either in petitioner’s request for a CDP hearing or in
respondent’s determnations) is not at issue in this case.
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In sone circunstances, as in petitioner’s crimnal case,
restitution is mandatory. See 18 U S.C. sec. 3663A (2006). An
order to pay restitution is a crimnal penalty rather than a

civil penalty. Creel v. Comm ssioner, 419 F.3d 1135, 1140 (11th

Cir. 2005). Although restitution is based upon an estination of
civil tax liability, it is not a determ nation of civil tax
liability and generally does not bar the Conm ssioner from
assessing a greater anount of civil tax liability. See Mrse v.

Comm ssi oner, 419 F.3d 829, 833-835 (8th Cr. 2005), affg. T.C

Meno. 2003-332; Hickman v. Conmi ssioner, 183 F.3d 535, 537-538

(6th Gr. 1999), affg. T.C. Meno. 1997-566; MJ. Wod Associ ates,

Inc. v. Conmmi ssioner, T.C. Menp. 1998-375. In fact, the

restitution statute expressly contenplates that a civil claimmy
be brought after the crimnal prosecution by providing that the
anount paid under a restitution order “shall be reduced by any
anount | ater recovered as conpensatory damages for the sanme | oss
by the victimin * * * any Federal civil proceeding”. 18 U S. C

3664(j)(2) (2006).1""

1Conversely, paynents nade pursuant to restitution orders
are applied against tax liabilities. See United States v.
Cayton, 613 F.3d 592 (5th Cr. 2010); United States v. Tucker,
217 F.3d 960, 962 (8th Cr. 2000); MJ. Wod Associates, Inc. v.
Comm ssioner, T.C Meno. 1998-375. The record is silent as to
what anounts, if any, of restitution petitioner has paid. On
brief respondent states that petitioner’s “restitution paynents
will ultimately be applied to his civil tax liability for the
t axabl e year 2000, and if in excess of that liability to other
years”. Petitioner, who filed no reply brief, has not chall enged

(continued. . .)
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Petitioner relies upon Creel v. Comm ssioner, supra, in

support of his contention that respondent’s proposed collection
actions contravene the restitution order. Petitioner’s reliance
on Creel is msplaced. In Creel, the Court of Appeals found that
a restitution order, which specifically enconpassed “*any
interest and penalties which may be i nposed by the Internal
Revenue Service'”, included the civil penalties that the

Commi ssioner | ater sought to recover in a civil suit. [d. at
1140. Furthernore, at the tine of the civil suit the taxpayer in
Creel had fully settled the ordered restitution, and the U S.
attorney had filed a satisfaction of judgnent and had al so
recorded a cancellation and rel ease that of the judgnment |ien.
Id. Taking into account these unusual circunstances, the Court
of Appeals held that the Governnment had di scharged the taxpayer’s
civil tax liabilities as part of the crimnal case.

By contrast, petitioner’s plea agreenent expressly states
that it “does not bar or conprom se any civil or admnistrative
cl ai m pendi ng or that nmay be nade agai nst the defendant,
including but not limted to tax matters.” Further, the plea
agreenent states that it is “binding only upon the United States
Attorney’'s Ofice for the Eastern District of Arkansas and the

defendant” and “does not bind * * * any other federal, state or

(... continued)
this statenent or the appropriateness of this treatnent.
Consequently, we give this issue no further consideration.
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| ocal prosecuting, admnistrative or regulatory authority.” The
crimnal judgnment refers to the restitution paynents as “crim nal
monet ary penal ties” and nmakes no nmention of civil liabilities or
penalties. Furthernore, there is no evidence that petitioner has
satisfied his crimnal restitution order or received any
di schar ge.

We concl ude and hold that petitioner’s crimnal plea
agreenent and judgnent ordering restitution did not discharge,
and do not |limt respondent’s assessnent and collection of,
petitioner’s civil tax liabilities for his taxable years 1996
t hrough 2002.

[11. Petitioner’'s Proposed Collection Alternative

We review the settlenent officer’s denial of a collection

alternative for abuse of discretion. See Seqgo v. Conm ssioner,

114 T.C. 604 (2000). The U. S. Court of Appeals for the Eighth
Circuit, to which any appeal of this case would lie, describes

t he abuse of discretion standard as “markedly deferential: if
the anobunt of tax owed is not in dispute, courts may disturb the
adm ni strative decision only if it constituted ‘a clear abuse of
discretion in the sense of clear taxpayer abuse and unfairness by

the IRS.”” Fifty Below Sales & Mtg., Inc. v. United States, 497

F.3d 828, 830 (8th Gr. 2007) (quoting Robinette v. Conm ssioner,

439 F.3d 455, 459 (8th Gir. 2006), revg. 123 T.C. 85 (2004)).
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The only collection alternative that petitioner has proposed
istolimt his 1996 through 2002 liability to $246, 226; i.e.,
t he amount of restitution ordered by the District Court in the
crimnal proceeding. Insofar as this “collection alternative”
represents petitioner’s reassertion of his challenge to his
underlying civil tax liabilities, it was properly rejected for
t he reasons just discussed. And for essentially those sane
reasons, the restitution order does not require respondent to
adhere to the restitution paynent schedule set forth therein to
collect petitioner’s civil tax liabilities.

| nsof ar as petitioner’s “collection alternative” m ght be
viewed as representing, in effect, an offer-in-conpromse, the
settlenment officer did not abuse his discretion in rejecting it.
The regul ations set forth three grounds for conprom sing a
l[tability: (1) Doubt as to liability; (2) doubt as to
collectibility; and (3) pronotion of effective tax
adm ni stration. Sec. 301.7122-1(b), Proced. & Adm n. Regs. As
just discussed, petitioner has put forward no legitimte issue
regarding his civil tax liabilities. Nor has he expressly argued

that his collection alternative was for the pronotion of
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effective tax adm nistration.!® That |eaves doubt as to
collectibility.

For purposes of evaluating an offer-in-conprom se, doubt as
to collectibility exists “where the taxpayer’s assets and i ncone
are less than the full anmount of the liability.” Sec. 301.7122-
1(b)(2), Proced. & Adm n. Regs. Because he submtted inconplete
Forms 433-A and 433-B, petitioner failed to provide the
settlenment officer all financial information necessary to
evaluate his ability to fully pay his civil tax liabilities. For
that reason, if for no other, the settlenent officer did not
abuse his discretion in rejecting any collection alternative
based on doubt as to collectibility. See, e.g., Kansky v.

Conmi ssioner, T.C. Menp. 2007-40; Criner v. Conmmi ssioner, T.C

Meno. 2003-328.

| V. Fair Hearing

Petitioner conplains that he was denied a fair collection

heari ng because the settlenment officer did not disclose to his

12The Commi ssioner nmay conpromise a tax liability for
pronotion of effective tax admnistration if: (1) Collection in
full could be achieved but woul d cause econom c hardship; or (2)
if there are conpelling public policy or equity considerations
identified by the taxpayer. Sec. 301.7122-1(b)(3), Proced. &
Adm n. Regs.; see Speltz v. Conm ssioner, 124 T.C 165, 172-173
(2005), affd. 454 F.3d 782 (8th G r. 2006). Petitioner has not
argued and the record does not suggest that he neets these
conditions. Nor does the record suggest that petitioner raised
these issues at the collection hearing; accordingly, he is not
entitled to raise themin this proceeding. See Ganelli v.
Comm ssioner, 129 T.C 107, 114 (2007).
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representative all the information in the collection
admnistrative file which the settlenent officer had reviewed in
reachi ng his concl usions. 3
Col l ection hearings are conducted in an informal setting
t hat does not include the right to discovery. See Katz v.

Commi ssi oner, 115 T.C. 329 (2000), Davis v. Conm ssioner, 115

T.C. 35, 41-42 (2000). The information that the settlenent
officer reviewed related to matters that shoul d have been wi thin
petitioner’s knowl edge, and the settlenent officer did in fact

share with petitioner’s representative the nature of his concerns

13The materials which the settlenent officer reviewed
i ncl uded Revenue O ficer Brown’s request to IRS district counsel
to file alter ego and nom nee liens and |levies and district
counsel’s nmenorandum approving the filing of alter ego and
nom nee liens. Petitioner contends that these materials were not
included in the adm nistrative file. The parties have
stipul ated, however, that the stipulated exhibits, which include
the materials in question, “constitute the conplete
admnistrative record in this case”. Petitioner has not raised,
and consequently we do not consider, any issue as to whether the
settlenment officer’s review of such materials entail ed any
I nproper ex parte conmuni cation.

Over respondents’ objection, petitioner called the
settlenment officer as a wtness at trial, attenpting to show that
the settlenment officer failed to adequately explain the reasons
for his determnation. Cf. Robinette v. Conm ssioner, 439 F.3d
455, 461 (8th Cir. 2006) (indicating that judicial review based
on the admnistrative record may permt “the receipt of testinony
or evidence explaining the reasoning behind the agency’s
decision”), revg. 123 T.C. 85 (2004). The settlenent officer’s
testi mony, however, had little probative value or relevancy. On
brief respondent renews his objection to the settlenent officer’s
testinony. Because we have not relied upon this testinony in our
anal ysis or holdings, it is unnecessary to address further
respondent’ s obj ection.
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about petitioner’s nondisclosure of incone and assets.!* More
fundanmental |y, as just discussed, petitioner’s failure to provide
the settlenent officer all required financial information was
reason enough for the settlenent officer to reject his collection
alternative. W do not see that the settlenent officer’s
di scl osure or nondisclosure of the materials in question had any
significant bearing on the fairness or outcome of petitioner’s
heari ng.

V. Denial of CDP Hearings for Nonm nees and Alter Eqgos

Petitioner asserts that certain entities, including
Cl overdal e and Lestat Ops, received nom nee or alter ego lien
noti ces but were inproperly denied CDP hearings.' According to
t he regul ati ons, nom nees and alter egos hol ding property for a
t axpayer are not entitled to CDP hearings. Sec. 301.6330-
1(b)(2), Q&A-B5, Proced. & Adm n. Regs. In any event, we cannot

enter a decision affecting the entities in question because they

14Shortly before the second tel ephone conference between
petitioner’s representative and the settlenent officer on May 21,
2007, the IRS had mailed to Cloverdal e and Lestat Ops (and,
according to petitioner’s allegations, at |east two other
entities) nom nee notices of Federal tax lien filing.

SRespondent issued the nom nee notices of Federal tax lien
filing for Cloverdale and Lestat Ops (and, according to
petitioner’s allegations, for at least two other entities) on My
15, 2007, nonths after respondent had issued petitioner the
notice of Federal tax lien filing upon which this case is
pr edi cat ed.
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are not parties to this proceeding. See Dalton v. Conm ssioner,

135 T.C. _, _ (2010) (slip op. at 15).

V. Concl usi on

We sustain respondent’s determ nations sustaining the filing

of the notice of Federal tax lien and the proposed |evy.

Deci sion will be entered

for respondent.




