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MVEMORANDUM OPI NI ON

VELLS, Judge: Respondent sent a Notice of Determ nation
Concerning Col l ection Action(s) Under Section 6320 and/or 6330
(notice of determnation) to petitioners with respect to a notice
of lien filed to collect petitioners’ unpaid Federal incone tax

liabilities for tax years 1997 through 2003. In response,
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petitioners tinely filed a petition pursuant to section 6330(d)?
seeki ng review of respondent’s determ nation. The issues to be
decided are: (1) Wiether petitioners may raise issues relating
to the underlying tax liabilities for the taxable years in issue;
(2) whether, in refusing to wthdraw the notice of Federal tax
lien, respondent’s Appeals officer abused her discretion; and (3)
whet her petitioners may raise argunents relating to an abat enent
of interest for the taxable years in issue.

Backgr ound

Sonme of the facts and certain exhibits have been sti pul at ed.
The stipulations of fact are incorporated in this opinion and are
found accordingly.

At the tine they filed their petition, petitioners resided
in M ssissippi.

As of August 16, 2004, petitioners had not filed Federal
income tax returns for tax years 1997 through 2003.

On August 16, 2004, respondent filed substitute Federal
incone tax returns (substitute returns), under section 6020(b),
for tax years 1997 through 2002 for petitioner Mabrie L. G| ner

(M. Glner).?

1Unl ess ot herwi se indicated, section references are to the
| nt ernal Revenue Code, as amended.

2The parties appear to agree that respondent also filed
substitute returns for petitioner Margaret F. Gl nmer for those
sane years, but those returns are not in the record.
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On August 24, 2004, respondent sent M. Glner a Letter 950
(30-day letter) for tax years 1997 through 2002.°3

On Septenber 28, 2004, petitioners tinmely inforned
respondent that they did not agree with the adjustnments proposed
in respondent’s 30-day letter.

On January 20, 2005, petitioners filed joint Federal incone
tax returns for tax years 1997 through 2002.

On February 17, 2005, petitioners signed a Form 4549, |ncone
Tax Exam nation Changes.

Petitioners consented to assessnent of the follow ng tax

liabilities for the 1997 through 2002 tax years:

Form 1040 Form 4549 Form 4549

Year tax liability tax _increase penal ty Tot al
1997 $17, 887 $7, 517 $1, 879. 25 $27, 283. 25
1998 27,233 23, 736 5,933. 75 56, 902. 75
1999 13, 288 8, 568 2,141. 75 23,997. 75
2000 9, 763 20, 484 4,869. 50 35, 116. 50
2001 19, 153 3, 407 852. 00 23,412. 00
2002 15, 708 (1, 256) (314. 00) 14, 138. 00

Tot al 103, 032 62, 456 15, 362. 25 180, 850. 25

On March 28, 2005, petitioners filed a joint Federal incone
tax return for tax year 2003 and reported a total tax liability
of $19,177. Petitioners’ total agreed tax liability for tax
years 1997 through 2003 (including penalties for tax years 1997
t hrough 2002) was $200, 027. 25.

%1t is not clear whether respondent al so sent a 30-day
letter to petitioner Margaret F. Gl ner.
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On August 25, 2005, respondent filed, in Warren County,

M ssissippi, a notice of Federal tax lien (NFTL) agai nst
petitioners for tax years 1997 through 2003. On Septenber 1,
2005, respondent sent to petitioners a Notice of Federal Tax Lien
Filing and Your Right to a Hearing Under |IRC 6320 (NFTL notice)

Wi th respect to petitioners’ tax liabilities for tax years 1997

t hrough 2003. The NFTL notice listed petitioners’ unpaid tax
liabilities for tax years 1997 through 2003 as $194, 867. 78.

On Septenber 30, 2005, petitioners tinely submtted a Form
12153, Request for a Collection Due Process Hearing, in which
petitioners disputed the anmounts of their tax liabilities for tax
years 1997 t hrough 2003.

On April 11, 2006, petitioners and respondent participated
in a tel ephone hearing. During the hearing, petitioners raised
i ssues concerning the proper amount of their tax liabilities for
tax years 1997 through 2002. Petitioners clained that the
anounts stated in the NFTL notice were greater than the anmounts
of unpaid liabilities set forth in the Form 4549. The settl enent
officer’s notes indicate that for tax years 1997 through 2001
respondent’s records erroneously reflected the tax liability
attributed to petitioner Margaret F. Glmer in the SFR prepared
by respondent rather than reflecting the joint return liability

shown on the Form 4549. The settlenent officer subsequently
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corrected petitioners’ outstanding liabilities, including the
associ ated penalties and interest.

By |etter dated Septenber 1, 2006, respondent sent
petitioners a notice of determ nation upholding the filing of the
NFTL.

By letter dated Septenber 7, 2007, petitioners requested
t hat respondent “waive the penalties and interest charged agai nst

us.

Di scussi on

Section 6320(a) (1) requires the Conm ssioner to give any
person |liable to pay tax (hereinafter referred to as a taxpayer)
witten notice of the filing of a tax |ien upon that taxpayer’s
property. The notice nust informthe taxpayer of the right to
request a hearing in the Conm ssioner’s Appeals Ofice. Sec.
6320(a)(3)(B) and (b)(1). Section 6330(c), (d), and (e)
general ly governs the conduct of a hearing requested under
section 6320. Sec. 6320(c).

At the hearing, the taxpayer may raise any relevant issues
i ncl udi ng appropri ate spousal defenses, challenges to the
appropri ateness of collection actions, and coll ection
alternatives. Sec. 6330(c)(2)(A). However, the taxpayer may
chal l enge the underlying tax liability only if the taxpayer did
not receive a statutory notice of deficiency for the tax

liability and did not otherw se have an opportunity to dispute
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the tax liability. Sec. 6330(c)(2)(B). In addition to
considering issues raised by the taxpayer under section
6330(c)(2), the Appeals officer nmust also verify that the
requi renents of any applicable |aw or adm nistrative procedure
have been net. Sec. 6330(c)(1), (3).

Generally, this Court wll not review issues raised under
section 6330(c)(2) if they were not raised at the Appeal s

hearing. Ganelli v. Conm ssioner, 129 T.C 107, 115 (2007).

This Court nmay, however, consider an issue raised by a taxpayer
under section 6330(c)(1) even if the issue was not raised at the

Appeal s hearing. See Hoyle v. Comm ssioner, 131 T.C. __ (2008).

Where the validity of the underlying tax liability is
properly in issue, the Court will review the matter de novo.
Where the validity of the underlying tax is not properly in
i ssue, however, the Court will review the Conm ssioner’s

determ nati on for abuse of discretion. Sego v. Commi ssioner, 114

T.C. 604, 610 (2000); Goza v. Conmm ssioner, 114 T.C 176, 181-182

(2000) .

Underlyving Tax Liability

For purposes of section 6330(c)(2)(B), a taxpayer who has
wai ved his or her right to challenge the proposed assessnents by
signing Form 4549 is deened to have had the opportunity to
di spute the underlying tax liability and is precluded by such

wai ver from chal l enging the underlying tax liability in the
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Appeal s Ofice hearing or before this Court.* Aguirre v.

Comm ssioner, 117 T.C 324, 327 (2001). Because petitioners

si gned Form 4549, they are deened to have had the opportunity to
di spute the underlying tax liabilities reported in the Form 4549
for their tax years 1997 through 2002. 1d. Accordingly,
petitioners may not dispute their underlying tax liabilities, as
stated on Form 4549, for their tax years 1997 through 2002.
Petitioners did not raise any issues concerning their Federal
income tax litability for tax year 2003 at the Appeals hearing.
Petitioners are thereby precluded fromdisputing their underlying
tax liability, as stated in their Federal inconme tax return, for

tax year 2003, see Ganelli v. Conm ssioner, supra at 115, except

insofar as the underlying liability deviates fromthose refl ected

on the Form 4549, see Urbano v. Commi ssioner, 122 T.C. 384, 391-

392 (2004).

Determ nation To Sustain Notice of Federal Tax Lien

Petitioners contend that the NFTL should be w t hdrawn
because the amobunt shown on the NFTL is greater than the anount
that petitioners’ owe. Petitioners agreed, by signing Forns

1040, U.S. Individual |Income Tax Return, and 4549, that their

“A taxpayer could, however, challenge a liability that was
not reflected on the Form 4549. Ur bano v. Conmi ssioner, 122 T.C.
384, 391-392 (2004).
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total tax liability® for tax years 1997 through 2003 was

$200, 027.25.°% The NFTL notice indicated a |lien anount of
$194,867.78. W conclude that the NFTL, at the time of filing,
was not significantly greater than petitioners’ outstanding
liability for tax years 1997 through 2003. Accordingly, we hold
that respondent’s settlenent officer did not abuse her discretion
or err in determning that the NFTL was proper.

Petitioners also argue that respondent filed two NFTLs, each
totaling $194,867. 78, against petitioners for the unpaid Federal
income tax liabilities for tax years 1997 through 2003.
Petitioners base their assertion on the fact that the lien
appears twice on their credit reports. Petitioners offer no
evidence to indicate that respondent actually filed the NFTL
tw ce as opposed to there being an error on their credit reports.
Accordingly, we hold that petitioners have not shown that
respondent filed the NFTL twice for the sane tax liability.

Respondent’s settlenent officer reviewed conputer
transcripts of each of the taxable years in issue and concl uded

that all requirements of applicable aw were net. Petitioners

°This includes penalties attributable to the 1997 through
2002 tax years but does not include any penalties attributable to
the 2003 tax year and does not include any accrued interest for
any of the years in issue.

61t is not clear fromthe record exactly what petitioners’
bal ance, as decreased by w thhol di ngs and ot her paynents and
i ncreased by accrued interest and penalties, was at the tine the
NFTL was fil ed.
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did not challenge, in their petition to this Court or in their
posttrial brief, the settlenment officer’s verification of
conpliance with applicable law.” The settlenent officer did not
consider a collection alternative for petitioners because
petitioners had indicated that they planned to submt an
offer-in-conpromse in the future. The settlenent officer

concl uded that none of the conditions existed that would all ow
withdrawal of a lien without full paynment pursuant to section
6323(j). For the foregoing reasons, we hold that respondent’s
settlenment officer did not abuse her discretion in determ ning
t hat respondent could proceed with collection of petitioners’
outstanding liabilities for tax years 1997 through 2003.

Abat enent of Interest and Penalties

Petitioners have al so requested an abatenent of interest and
penalties. Section 6404(e) authorizes the Comm ssioner to abate
i nterest assessnents that are attributable to errors or del ays by

the Internal Revenue Service in performng mnisterial or

'Petitioners did assert in their posttrial brief that they
never received a notice of deficiency. Petitioners’ tax
liabilities were based on Federal inconme tax returns they filed
and anounts shown on Form 4549, which they signed, consenting to
i mredi at e assessnent and col |l ection of the anmbunts shown thereon.
Accordingly, no notice of deficiency was required before the
assessnment of the liabilities in issue, so the mailing of a
notice of deficiency was not a requirenent of applicable |aw
See sec. 6201; Manko v. Commi ssioner, 126 T.C. 195, 200 n.2
(2006); Aguirre v. Conmm ssioner, 117 T.C. 324 (2001).
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managerial acts. Pursuant to section 6404(h),8 this Court has
jurisdiction to review the Comm ssioner’s failure to abate
interest (but not penalties) if such an action is brought within
180 days after the mailing of the Comm ssioner’s final

determ nation not to abate such interest. The Conm ssioner’s
final determnation “is a prerequisite to the Court’s
jurisdiction and serves as a taxpayer’s ‘ticket’ to the Tax

Court.” Bourekis v. Conmm ssioner, 110 T.C 20, 26 (1998).

Petitioners’ request for abatenent was sent to respondent in
Sept enber 2007, nore than a year after respondent issued the
notice of determnation that is in issue in the instant
proceedi ng. Accordingly, that notice of determ nation could not
possi bly have been respondent’s final determ nation on an
abat enent request that respondent had not yet received, and

t herefore the abatenent issue is not properly before the Court.?®

8The provision for Tax Court review of interest abatenent
determ nati ons was enacted as sec. 6404(g). Taxpayer Bill of
Rights 2 (TBOR 2), Pub. L. 104-168, sec. 302(a), 110 Stat. 1457
(1996). The provision was then redesignated after sone of the
years in issue, first as sec. 6404(i) by the Internal Revenue
Service Restructuring and Reform Act of 1998, Pub. L. 105-206,
secs. 3305(a), 3309(a), 112 Stat. 743, 745, and then as sec.
6404(h) by the Victins of Terrorism Tax Relief Act of 2001, Pub.
L. 107-134, sec. 112(d)(1)(B), 115 Stat. 2435 (2002). The
provi sion as enacted and redesi gnated applies to requests for
abatenent after July 30, 1996. TBOR 2 sec. 302(b), 110 Stat.
1458. To avoid confusion, references herein will be to the
current designation.

°Because petitioners did not raise the issue of abatenent
during the Appeals hearing, the instant case is distinguishable
(continued. . .)
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Ganelli v. Conm ssioner, 129 T.C 107 (2007). Petitioners point

to nothing else in the record that could be construed as a fi nal
determ nation by respondent on petitioners’ request for
abatenent. Moreover, respondent’s failure to act on a request
for abatenent within a reasonable tinme does not constitute a
final determ nation for section 6404(h) purposes. See Ward v.

Conmi ssioner, T.C. Meno. 2007-374; Cho v. Conm ssioner, T.C.

Meno. 1998-363. Accordingly, we hold that this Court does not
have jurisdiction to consider petitioners’ request for abatenent

of interest and penalties. See Ganelli v. Conm ssioner, supra.

To reflect the foregoing,

Deci sion will be entered

for respondent.

°C...continued)
fromWight v. Conm ssioner, 571 F.3d 215 (2d G r. 2009), revg.
T.C. Meno. 2006-273, which held that a notice of determ nation
i ssued after a sec. 6330 hearing may serve as a final
determ nation for purposes of sec. 6404(h) where abatenent was
rai sed during the hearing. See also MacDonald v. Conmm ssioner,
T.C. Meno. 2009-240.




