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Pfiled a conplaint with District Court seeking
review of Rs determnation to proceed with collection
of a trust fund recovery penalty. The District Court
remanded the case to R s Appeals Ofice, which issued a
suppl enmental determ nation notice. The Pension
Protection Act of 2006, anending sec. 6330(d), |I.RC
to expand this Court’s jurisdiction over sec. 6330,
| . R C. determ nations, becane effective with respect to
determ nations made after a date that fell between the
dates of the original determ nation notice and the
suppl enmental determ nation notice. P filed a petition
with this Court in response to the suppl enental
determ nation noti ce.

Held: W lack jurisdictionto review R s
determ nations in the supplenental determ nation
notice. The supplenental notice relates back to the
original notice and is not a new determ nation for
pur poses of the effective date of anended sec. 6330(d),
. R C.



Neil L. Prupis, for petitioner.

Steven W | anacone, for respondent.

OPI NI ON

KROUPA, Judge: This case is before the Court on
respondent’s Motion to Dismss for Lack of Jurisdiction, filed
Cctober 5, 2007. Petitioner filed a petition to review
respondent’s determinations in a supplenental determ nation
notice that petitioner is liable for the trust fund recovery
penalty for the periods ending June 30, 1991, Decenber 31, 1991,
Septenber 30, 1992, March 31, 1994, and Septenber 30, 1994 (the
rel evant periods). This issue arises because the suppl enental
determ nation notice was issued after the effective date of the
amendnent to section 6330(d)(1)! and after petitioner had
originally filed a conplaint wwth Federal D strict Court at a
time when only the District Court had subject matter jurisdiction
over the trust fund liabilities. W conclude that we | ack
jurisdiction to review respondent’s determ nations set forth in
t he suppl enental determ nation notice because we did not have

jurisdiction to review the determnations in the original

IAIl section references are to the Internal Revenue Code,
unl ess ot herw se i ndi cat ed.
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determ nation notice. W shall therefore grant respondent’s
nmotion to dismss for lack of jurisdiction.

Backgr ound

Petitioner is a real estate investor who controlled real
estate hol dings through many partnershi ps and corporations. At
| east five of the entities petitioner controlled accrued payrol
tax liabilities. Petitioner had a chief financial officer to
handl e various financial matters such as tax liabilities. The
chief financial officer failed to carry out his duties and
enbezzl ed funds frompetitioner. Petitioner asserts that part of
t he enbezzl ed funds included the unpaid payroll taxes.

Respondent sent petitioner a Final Notice of Intent to Levy
on March 25, 1999, to collect trust fund recovery penalties under
section 6672 for the relevant periods. Petitioner requested a
hearing. After the hearing, respondent issued a determ nation
notice (the original determ nation notice) on June 20, 2003, in
whi ch respondent sustained the proposed |evy action for
petitioner’s liabilities for the trust fund recovery penalty,
anong ot her things.

Petitioner disputed the original determ nation notice by
filing a conplaint with the United States District Court for the
District of New Jersey (District Court). Petitioner could file a
conplaint only with the District Court because the Tax Court

| acked jurisdiction over trust fund liabilities. The District
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Court remanded the matter to respondent’s Appeals Ofice and

di sm ssed the case in a consent order on Cctober 5, 2005. The
District Court directed that upon renmand, the Appeals Ofice
shoul d consider petitioner’s challenges to the existence or
anount of the underlying liability. The consent order further
provi ded that petitioner’s rights under section 6330 would be
inpaired in no way.

Respondent’ s Appeals Ofice held a supplenental hearing with
petitioner. The Appeals Ofice issued petitioner a suppl enental
determ nation notice on April 26, 2007, in which respondent
sustai ned the proposed |evy action for petitioner’s liabilities
for the trust fund recovery penalty with certain adjustnents.
Petitioner filed a petition with this Court contesting the
determ nations in the supplenental determ nation notice on My
23, 2007. Petitioner resided in Florida at the tine he filed the
petition. Petitioner also filed another conplaint with the
District Court contesting the determ nations in the suppl enental
determ nation notice.

Respondent filed a notion to dismss this case for |ack of
jurisdiction. Respondent asserts that the suppl enental
determ nation notice is not a new determ nation and that
jurisdiction remains with the District Court. Respondent argues
that the District Court has jurisdiction notw thstanding the

anendnent to section 6330(d) giving the Tax Court exclusive
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jurisdiction over all section 6330 determ nations nmade after
Cct ober 16, 2006.

Petitioner states in his response to respondent’s notion
that he filed simultaneous suits in this Court and with the
District Court because he was uncertain about which court had
jurisdiction after the anmendnment to section 6330(d).

Di scussi on

We now consi der whether we have jurisdiction to review
respondent’s determination in the supplenental determ nation
notice. This is the first tinme we have been asked to consi der
whet her we have jurisdiction to review a suppl enent al
determ nation notice where the anendnents to section 6330(d)
gi ving us exclusive jurisdiction becane effective between the
i ssuance of the original determ nation notice and the issuance of
t he suppl enental determ nation notice. W begin by explaining
the scope of our jurisdiction under section 6330 and Congress’
recent expansion of that jurisdiction.

A taxpayer must receive witten notice of the right to
request a hearing before the Conm ssioner may | evy upon any
property or property right of the taxpayer. Sec. 6330(a). |If
t he taxpayer requests a hearing, an Appeals officer holds the
hearing and then nmakes a determ nation. Sec. 6330(b)(1), (c)(3).
The taxpayer may seek judicial review of the Appeals officer’s

determ nation within 30 days of its issuance. Sec. 6330(d)(1).
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Tax Court Jurisdiction On or Before Cctober 16, 2006

This Court is a court of Iimted jurisdiction, and we may
exerci se judgnent only to the extent authorized by Congress.

Naftel v. Conm ssioner, 85 T.C 527, 529 (1985). Before the

enact nent of the Pension Protection Act of 2006 (PPA), Pub. L.
109- 280, 120 Stat. 780, the Tax Court had jurisdiction to review
an Appeals officer’s determnations only in those cases where the
Tax Court had jurisdiction over the underlying tax liability.

Call ahan v. Comm ssioner, 130 T.C. _ , _ (2008) (slip. op.

at 2-3); Zapara v. Comm ssioner, 126 T.C. 215, 227 (2006); Katz

v. Comm ssioner, 115 T.C 329, 338-339 (2000). The Tax Court

| acks jurisdiction over trust fund recovery penalties in

deficiency cases. Moore v. Comm ssioner, 114 T.C 171, 175

(2000); Medeiros v. Conm ssioner, 77 T.C. 1255 (1991).

Accordingly, we could not review the Conm ssioner’s
determ nations to collect this type of tax until the PPA becane
effective for determ nations nmade after October 16, 2006. PPA

sec. 855, 120 Stat. 1019; see Rustamyv. Conm ssioner, T.C. Meno.

2005-42.

Tax Court Jurisdiction After October 16, 2006

The PPA expanded our jurisdiction to include review of the
Comm ssioner’s collection activity, regardless of the type of
underlying tax involved, for determ nations nmade after October

16, 2006. PPA sec. 855; Perkins v. Commi ssioner, 129 T.C. 58, 63

n.7 (2007). Accordingly, we now have jurisdiction to review all
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appeal s of collection determ nations nade after Cctober 16, 2006.

Cal | ahan v. Conmi ssioner, supra.

Det erm nati on Noti ces and Suppl enental Determni nation Notices

The suppl enental determnation in this case was nmade after
the effective date of Cctober 16, 2006, but the original
determ nati on was made before the effective date. Petitioner
appeal ed the original determnation to the District Court, and
the District Court remanded the case to the Appeals Ofice. This
case presents the unique situation where the effective date of
the PPA falls between an original determ nation notice appeal abl e
to District Court and a suppl enental determ nation notice.

A taxpayer is entitled to only one notice of intent to | evy
and only one hearing per taxable period. Sec. 6330(a)(1),

(b)(2); see also Drake v. Conm ssioner, T.C Menop. 2006-151,

affd. 511 F.3d 65 (1st Gr. 2007). A hearing under section 6330
may consi st of one or nore witten or oral communi cati ons between
an Appeals officer and the taxpayer. Sec. 301.6330-1, Proced. &
Adm n. Regs. Taxpayers do not have a right to any further or
additional hearing. H Conf. Rept. 105-599, at 266 (1998), 1998-
3 CB. 747, 1020. Any further hearing that a taxpayer has is a
supplenment to the initial hearing, and the two hearings together
constitute the hearing under section 6330(d). Drake v.

Commi ssioner, supra (citing Parker v. Conmm ssioner, T.C Meno.

2004- 226) .
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It follows that this hearing, which may actually consist of
several neetings or other witten or oral communications, yields
only one determnation. See sec. 6330(c)(3), (d)(1). This
determ nation may be suppl enented by a suppl enental determ nation
notice, if the matter is remanded to Appeals after the initial
determ nation. The supplenental determ nation notice is nerely a
supplenment to the original determ nation notice and rel ates back
to the original determination notice.? It is not a new
determ nati on and does not provide the taxpayer any additi onal
appeal rights.?
We concl ude that the supplenental determ nation notice
rel ates back to the original determ nation notice dated June 30,
2003. As the original determ nation notice was issued before
Cct ober 16, 2006, we do not have jurisdiction to review
respondent’ s determ nati on because we |ack jurisdiction to review

the underlying tax liability. See More v. Conmm Ssioner, supra

2The O fice of Chief Counsel at the Internal Revenue Service
(I'RS) has issued a Notice providing guidance to I RS personnel in
situations like this one. Chief Counsel Notice CC 2007-001 (CQct.
13, 2006). The Notice states that the District Court has
jurisdiction because the suppl enental determ nation notice
suppl enents the original determ nation notice.

W al so decide today Kelby v. Conmi ssioner, 130 T.C. __
(2008), holding that the determ nation we review is the original
determ nation notice as supplenented by all subsequent
determ nation notices, and that the original determ nation notice
is rendered noot to the extent supplanted by the subsequent
determ nation notices. |If we do not have jurisdiction to review
the original determ nation notice, however, the issuance of a
suppl emrental determ nation notice does not give us jurisdiction.
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at 175. W shall therefore grant respondent’s notion to dism ss
for lack of jurisdiction.

To reflect the foregoing,

An appropriate order of

dism ssal for |ack of

jurisdiction will be entered.




