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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect when the petition was filed.?
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority. Petitioners

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the years at
I ssue.
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seek a review under section 6330(d) of respondent’s decision to
proceed with collection of petitioners’ Federal incone tax
liabilities for the 1998 and 1999 tax years.?

Sone of the facts were stipulated. Those facts, with the
exhi bits annexed thereto, are so found and nade part hereof.
Petitioners’ |legal residence at the tinme the petition was filed
was Mariposa, California.

Petitioners clainmed a | owincone housing credit on each of
their 1998 and 1999 Federal incone tax returns. This credit is
one el enent of the general business credit described in section
38(b), and the anmobunt of the credit is cal cul ated under section
42. The general business credit cannot exceed the excess of a
taxpayer’s net incone tax over the tentative mninmumtax, even if
the taxpayer is not liable for the alternative mninmumtax. Sec.
38(c)(1). Petitioner husband (M. Gragosian) incorrectly
calculated the credit and clained a greater anount than that
whi ch was all owable. Sonetinme during 1999 and 2000, the IRS

corrected the conputational error and assessed the additional

2Respondent mai ntains that the taxable year 1999 is not
before the Court because the petition did not set out a claimof
error regarding that year. The Court disagrees. Petitioners
properly petitioned the Court for review of 1998 as well as 1999.
Consequently, both 1998 and 1999 are properly before the Court.
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amount of the excess credit that had been clainmed® as well as the
tax shown as due and ow ng on the return Sec. 6213(Db).

On July 30, 2002, respondent notified petitioners of an
intent to levy with respect to petitioners’ unpaid tax
liabilities for 1998 and 1999. The notice listed $2,729.10 due
for 1998 and $3,014.71 due for 1999.

Petitioners filed a tinely Form 12153, Request for a
Col l ection Due Process Hearing. In their request, petitioners
requested an expl anation of their underlying tax deficiencies for
the years in gquestion and conpl ai ned of numerous del ays by the
| RS. An Appeals officer subsequently provided petitioners with a
witten explanation of both their error and the I RS adjustnents.
Petitioners did not offer any docunentation in dispute of this
expl anation, nor did they propose any collection alternatives;
therefore, on August 15, 2003, respondent issued a Notice of
Determ nation to petitioners, concluding:

you have not established the underlying tax liability to be

incorrect. You did not correctly figure the limtation on

| ow-i ncome housing credits on your original tax returns, and

they were corrected during processing. You did not provide

financial information, as requested, to enabl e consideration

of collection alternatives * * * The tax will not be abated
and the lien will not be rel eased or w t hdrawn.

3The record does not reflect the exact dates on which the
errors on petitioners’ 1998 and 1999 Federal incone tax returns
were corrected; however, petitioners stipulated the underlying
tax deficiencies for both years. The exact dates, therefore, are
i nconsequenti al .
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Petitioners filed a tinely petition in this Court appealing the
Appeal s officer’s determ nation.*
The Court nust deci de whether petitioners are entitled to
relief fromthe Appeals officer’s determnation. Were the
underlying tax liability is properly at issue, the Court reviews

that i ssue de novo. Goza v. Conm ssioner, 114 T.C. 176, 181-182

(2000). Although petitioners did not receive a notice of
deficiency and were entitled to chall enge the underlying tax
l[tability, they stipulated the correctness of the Conm ssioner’s
assessnment. Therefore, where the underlying tax liability is not
at issue, as in this case, this Court reviews the determ nation

under an abuse of discretion standard. Sego v. Commi ssioner, 114

T.C. 603 (2000). An abuse of discretion is defined as any action
that is unreasonable, arbitrary, or capricious, clearly unlawful
or | acking sound basis in law, taking into account all the facts

and circunstances. See, e.g., Thor Power Tool Co. V.

Comm ssi oner, 439 U.S. 522, 532-533 (1979); Swanson V.

Comm ssioner, 121 T.C 111, 119 (2003).

Petitioners seek an abatenent of all penalties and interest
under section 6404 wth respect to their taxable years 1998 and

1999 and claimthat respondent’s failure to do so anbunts to an

“Petitioners petitioned the Court challenging the underlying
tax deficiencies; however, they have since stipulated to the
underlying deficiencies and seek only an abatenent of interest
and penalties.
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abuse of discretion. Wth respect to petitioners’ position
regardi ng respondent’s failure to abate interest under section
6404, M. Gragosian testified that, although he stated his
reluctance to pay interest and penalties to one I RS agent, he
negl ected to address and request an abatenment of interest during
t he Appeal s conference. Petitioners formally raised the
abat enent of interest issue for the first tine at trial.?®

As previously stated, respondent’s notice of determ nation
is generally reviewed under an abuse of discretion standard.

Lunsford v. Comm ssioner, 117 T.C. 183, 185 (2001). Under that

standard of review, it would be anonmal ous and i nproper for this
Court to conclude that respondent’s Appeals Ofice abused its

di scretion under section 6330(c)(3) in failing to grant relief on
a claimthat was not raised by petitioners in the Appeal s

process. Estate of Chinblo v. Conm ssioner, T.C Meno. 1997-535,

affd. 166 F.3d 119 (2d Gr. 1999); see al so secs. 301.6320-
1(f)(2), QA-F5, 301.6330-1(f)(2), QA-F5, Proced. & Adm n. Regs.
Accordingly, in this Court’s review for an abuse of discretion
under section 6330(d)(1) of respondent’s determ nation, generally

the Court considers only argunents, issues, and other matters

The petition does not specifically address abatenent of
interest and penalties. As previously noted, petitioners’
original petition challenged the underlying deficiencies and
asked for a clear explanation of the assessnent; however, as
not ed above, petitioners later stipulated the correctness of the
defi ci enci es.
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that were raised at the collection due process hearing or
ot herwi se brought to the attention of the Appeals officer.

Magana v. Conmi ssioner, 118 T.C. 488 (2002).

Petitioners, at trial, did not explain why they neglected to
rai se the i ssue of abatement of interest with the Appeals
officer. Mreover, at trial, M. Gragosian acknow edged recei pt
of Form 843, Claimfor Refund and Request for Abatenent,
acconpanied by a letter explaining: “if you feel the interest was
due to unreasonable error or delay you may request an abat enent
of interest on the Form 843, which is enclosed.” Petitioners’
only explanation as to why they did not reply to this letter or
file the Form 843 was that they thought it was futile.
Petitioners, therefore, have not established any credible basis
for an exception to the general rule in order to consider the new
i ssue of abatenent of interest.

Wth respect to petitioners’ argunent regardi ng respondent’s
failure to abate penalties under section 6404,° assum ng there
were penalties, petitioners acknowl edged at trial that they did

not raise this issue at their Appeals Ofice hearing.

5The record does not establish conclusively whet her
penal ties actually were assessed agai nst petitioners.
Petitioners possessed a letter froman I RS agent stating that
penal ti es were assessed; however, the letter did not specify what
the penalties were. Likew se, counsel for respondent stated
that, while he was fairly sure no penalties had been assessed
agai nst petitioners, he did find one reference to a sec. 6651(a)
failure to pay penalty in the admnistrative record, which he
conceded was “not the cleanest”.
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Consequently, for the reasons di scussed above, the Court w |l not
consider the matter.

Petitioners received an appropriate hearing under section

6330(b)(1). Day v. Conm ssioner, T.C Meno. 2004-30; Leineweber

v. Comm ssioner, T.C Meno. 2004-17; sec. 301.6330-1(d)(2), Q&A-

D6, Proced. & Adm n. Regs. Respondent properly verified that the
requi renents of applicable | aw and adm ni strative procedures were
met and bal anced the need for efficient collection of taxes with
the legitimate concern of petitioners that the collection action
be no nore intrusive than necessary. On this record, the Court
hol ds that there was no abuse of discretion in sustaining the
notice of intent to |l evy. Respondent, therefore, is sustained.
Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

An appropriate order and

decision will be entered.




