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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Petitioners in these consolidated cases are
G Kierstead Fam |y Holdings Trust, G Kierstead Fam |y Trust,

and Aenn E. and Carol L. Kierstead as individuals. Bef or e

1Cases of the following petitioners are consol i dated
herewith: denn E. and Carol L. Kierstead, docket No. 24184-05;
and G Kierstead Fam |y Trust, docket No. 24185-05.
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trial, the parties stipulated that there are no deficiencies in
Federal incone tax or penalties due frompetitioners G Kierstead
Fam |y Hol dings Trust or G Kierstead Famly Trust. Respondent
determ ned Federal incone tax deficiencies and penalties for

petitioners? Aenn and Carol Kierstead as foll ows®:

Year at |ssue Defi ci ency Sec. 6662(a)
2001 $40, 410 $8, 080
2002 38, 165 7,633
2003 66, 179 13, 235

The parties filed a stipulation of settled issues necessary
for a determ nation of the anmount of the liability for the years
in question, other than applicable penalties. Accordingly, the
only issue to be determned is whether petitioners G enn and
Carol Kierstead are liable for accuracy-rel ated penal ti es under

section 6662(a) for 2001, 2002, and 2003 (years at issue).*

FI NDI NGS OF FACT

2Unl ess otherwi se indicated, reference to “petitioners”
shall nmean petitioners Aenn E. and Carol L. Kierstead as
i ndi vi dual s.

3Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended. All Rule references are
to the Tax Court Rules of Practice and Procedure, unless
ot herw se i ndi cat ed.

“The parties stipulated that petitioners are |liable for
accuracy-rel ated penalties under sec. 6662(a) for 2001, 2002, and
2003 for the portion of their deficiencies allocable to their
failure to include interest inconme in the anbunts of $8, 633,
$8, 465, and $8, 174, respectively.
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Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by reference. Petitioners resided in
Vacaville, California, when they filed this petition. Petitioner
trusts both used addresses in Lansing, Mchigan, on their Tax
Court petitions.

In 1998, wth the assistance of National Trust Services
(NTS), petitioners established the G Kierstead Fam |y Hol di ngs
Trust and the G Kierstead Famly Trust. Petitioner d enn
Ki erstead assigned all rights to his lifetinme services and future
earnings to the trusts. Petitioners deducted inter alia their
personal |iving expenses and depreciation of their residence on
Form 1041, U.S. Incone Tax Return for Estates and Trusts, filed
for the years at issue.

In early 2001, upon learning that one of the pronoters of
NTS stol e noney from an investnment pronoted by NTS, petitioners
sought advice about the legality of the trusts from attorney
David Kallman. M. Kallman provided petitioners with information
about the classification of business trusts for Federal incone
tax purposes. He advised petitioners to consult David Carter, an
attorney who is also a certified public accountant (C P.A)
regarding the inconme tax issues of the trusts. At petitioners’
request, M. Kallman anended the terns of the trusts in July

2001.
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Petitioners tinely filed Federal individual as well as trust
incone tax returns for the years at issue. On Septenber 28,
2005, separate notices of deficiency were sent to each party. In
the notice of deficiency sent to petitioners G enn and Caro
Ki erstead, respondent determ ned that the trusts nust be
di sregarded for Federal inconme tax purposes. Petitioners denn
and Carol Kierstead, as well as the two trusts, tinely filed
petitions with the Court on Decenber 22, 2005.

OPI NI ON

Section 6662(a) inposes a 20-percent penalty on the portion
of an underpaynent attributable to a substantial understatenent
of income tax. Wiile the Comm ssioner bears the initial burden
of production and nust cone forward with sufficient evidence
showng it is appropriate to i npose an accuracy-rel ated penalty,
t he taxpayer bears the burden of proof as to any exception to the

penalty. See sec. 7491(c); Rule 142(a); Higbee v. Conmm ssioner,

116 T.C. 438, 446-447 (2001). 1In order to neet the burden of
proof, a taxpayer nust present evidence sufficient to persuade
the Court that the Conm ssioner’s determnation is incorrect.

Hi gbee v. Commi ssi oner, supra at 447. Petitioners concede that

respondent has nmet his burden of production. However, they argue
that they are not liable for a portion of the section 6662(a)
penal ti es because they, in good faith, relied on the advice of

two conpetent tax professionals.
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An accuracy-related penalty is not inposed on any portion
of the understatenent as to which the taxpayer acted with
reasonabl e cause and in good faith. Sec 6664(c)(1). Reliance on
the advice of a tax professional may constitute reasonabl e cause
and good faith, if under all the facts and circunstances the

reliance is reasonable and in good faith. Neonatol ogy

Associates, P.A. v. Comm ssioner, 115 T.C 43, 98 (2000), affd.

299 F.3d 221 (3d Cr. 2002); sec. 1.6664-4(c)(1), Incone Tax
Regs. To qualify for this exception, a taxpayer nust prove by a
preponderance of the evidence that: (1) The adviser was a
conpet ent professional who had sufficient expertise to justify
reliance; (2) the taxpayer provided necessary and accurate
information to the adviser; and (3) the taxpayer actually relied

in good faith on the adviser’s judgnent. Neonatol ogy Associ ates,

P.A. v. Conm ssioner, supra at 98-99.

Petitioners contend that their reliance on attorneys Kall man
and Carter relieves themfromthe accuracy-rel ated penalties. W
di sagree. Respondent has not disputed that petitioners satisfied
part (2) of the 3-prong test. Accordingly, the issue to be
determ ned is whether petitioners actually relied in good faith
on the advice of conpetent tax professionals possessing
sufficient expertise to justify their reliance.

In 2001, petitioners consulted M. Kallman, an attorney with

24 years’ experience regarding the trusts. M. Kallmn does not
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hold hinself out as a tax attorney, nor does he prepare tax
returns. M. Kallmn provided petitioners with limted tax
advi ce about the tax treatnment of business trusts. He also
provi ded general tax information that business expenses, but not
per sonal expenses, were all owed as deductions. M. Kallmn was
careful to qualify any tax advice by telling petitioners to
consult their tax attorney and accountant. Therefore,
petitioners did not rely on M. Kallman's advice in the
preparation and filing of their Federal individual and trust
i ncome tax returns.

On the advice of M. Kallman, petitioners consulted David
Carter, an attorney and C.P. A, regarding tax issues of the
trusts. Petitioner Genn Kierstead testified that M. Carter
“said he was very confortable with [the trusts].” Though
petitioners listed M. Carter as a potential w tness, he did not
testify at trial. Petitioners introduced no evidence as to M.
Carter’s qualifications as a tax expert other than M. Kallman’s
testinony that he was an attorney with a C P. A background. No
evi dence has been submtted of any specific tax advice provided
by M. Carter relating to petitioner’s assignnment of lifetinme
earnings to the trusts or the allowance of deductions for
personal expenses. For these reasons, petitioners failed to
prove that M. Carter was a conpetent tax professional and that

petitioners were justified in relying on his opinion.
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Because petitioners failed to prove they reasonably relied
on a conpetent tax professional, and because they failed to
assert any other basis for relief, we hold that petitioners
failed to prove that they had reasonabl e cause within the neaning
of section 6664(c). Therefore, we find petitioners are liable
for accuracy-rel ated penalties under section 6662(a) for the
years at issue.

I n reaching our holdings, we have considered all argunents
made, and, to the extent not nentioned, we conclude that they are
nmoot, irrelevant, or w thout nerit.

To reflect the foregoing,

Deci sion will be entered

under Rule 155 in docket No.

24184- 05.

Decisions will be entered for

petitioners in docket Nos. 24183-05

and 24185- 05.




