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R determ ned deficiencies in incone tax and additions

to tax under secs. 6651(a)(1), (2), and (3) and 6654(a),
. R C, for Ps’ 2001, 2002, and 2003 tax years that were
based on R s determnation that Ps failed to report taxable
income. Ps argue that they did not receive the taxable
inconme as determned by R P-Wfurther argues that to the
extent there was unreported taxable income, it was P-H s
sol e and separate property, not conmunity property.

Hel d: Ps received taxable inconme in 2001, 2002, and
2003 which they failed to report. The unreported
taxabl e income is conmmunity property, not P-H s sole and
separate property.

Hel d, further, Ps are subject to the additions to tax
to the extent redeterm ned herein.
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Richard H d eason and Lori A. d eason, pro sese.

Kinberly A. Santos and Kathryn A. Meyer, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

WHERRY, Judge: These consolidated cases are before the
Court on petitions for redeterm nation of deficiencies and
additions to tax determ ned by respondent for petitioners’ 2001,
2002, and 2003 tax years. After concessions by the parties,! the
i ssues for decision are:

(1) Whether respondent is barred from assessing incone tax
deficienci es against petitioner Richard 3 eason for his 2002 and
2003 tax years;

(2) whether petitioners received unreported taxable incone

during their 2001, 2002, and 2003 tax years;

The parties agree that: (1) The wage i ncone earned by and
taxable to petitioner Lori G eason in the 2001 and 2003 tax years
was $3,320 and $11, 635, respectively, and was her sole and
separate property none of which is taxable to R chard d eason as
originally determ ned by respondent; (2) petitioner R chard
A eason is not obligated to report $8,304 of alleged cancellation
of debt incone for the 2003 tax year; (3) Ms. deason is not
obligated to report $4,152 of alleged cancellation of debt income
for the 2003 tax year; (4) Ms. G eason is not obligated to
report interest income for the 2002 and 2003 tax years of $8.50
and $14, respectively; (5) petitioners are entitled to married
filing separate filing status for all tax years at issue; and (6)
Ms. GQeasonis entitled to the two dependency exenptions for the
couple’s two children
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(3) if petitioners received unreported taxable inconme during
their 2001, 2002, and 2003 tax years, whether this incone was M.
@ eason’s sol e and separate property or community property;

(4) whether petitioners are liable for additions to tax
under section 6651(a)(1l) for failure to file their 2001, 2002,
and 2003 tax returns;?

(5) whether M. deason is liable for additions to tax under
section 6651(a)(2) for failure to pay his 2001, 2002, and 2003
t axes;

(6) whether Ms. Geason is liable for additions to tax
under either section 6651(a)(2) or (3) for failure to pay her
2001, 2002, and 2003 taxes;

(7) whether M. Geason is liable for additions to tax under
section 6654(a) for failure to make estimated tax paynments for
his 2001, 2002, and 2003 tax years; and

(8) whether Ms. deason is liable for additions to tax
under section 6654(a) for failure to make estimated tax paynents
for her 2001 and 2003 tax years.

FI NDI NGS OF FACT
Sonme of the facts have been stipulated. The stipulations of

the parties, with acconpanying exhibits, are incorporated herein

2Al'l section references are to the Internal Revenue Code of
1986, as anended and in effect for the years at issue. Al Rule
references are to the Tax Court Rules of Practice and Procedure.
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by this reference. M. and Ms. deason were married in 1975 and
since then have resided at all times in California, a conmunity
property State.

1. d eason Suppl vy

The major issues in this case stemfrompetitioners’
busi ness, d eason Supply, and Ms. d eason’s involvenent in
d eason Supply. In 1983 M. deason applied to be a Mac Tool s,
Inc. (Mac Tools) distributor. Mc Tools distributors buy tools
from Mac Tools at a wholesale distributor rate and then have the
exclusive right to sell the tools to third-party retailers
| ocated in a designated distributorship territory. Mac Tools
est abl i shes suggested retail prices for its tools, and on the
basis of these suggested retail prices, distributors make an
average profit margin of 37 percent.

Mac Tools requires distributors to neet m ni num purchase
anounts each nonth or risk termnation of their distributorship
contract. Mac Tools distributors are independent contractors,
not enpl oyees, and Mac Tools does not issue tax information forns
such as Form 1099 to its distributors.

Both M. and Ms. d eason signed the Mac Tool s application,
al though Ms. d eason signed only that part of the application
that gave Mac Tools perm ssion to performa credit check on her
and M. d eason. Mac Tools approved the application and M.

d eason began operating a Mac Tools distributorship in 1984 under
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t he name d eason Supply Conpany (d eason Supply) and with a
di stri butorshi p nunber of 29427.3

M. deason took out a second nortgage of $17,000 on the
@ easons’ hone to help finance the startup of d eason Supply Co.
M. deason paid for initial inventory wwth checks witten on the
couple’s joint account at Security Pacific National Bank. M.
A eason |listed the G easons’ hone address as the address of
d eason Supply and Mac Tools sent both inventory and mail to the
@ easons’ hone. Certified mail for d eason Supply cane to the
@ easons’ hone, and Ms. d eason often signed on behal f of
d eason Supply. Ms. deason endorsed checks nade out to (& eason
Supply; and while she acknow edged that she dealt with d eason
Supply up until at |east 1997, there is conpelling evidence that
she hel ped with @ eason Supply even after 1997.%

Because of consistently | ow purchase vol unme, Mac Tool s
term nated d eason Supply’s distributorship contract effective

April 28, 2002. The deasons did not, nor were they required to,

%d eason Supply Co. was listed on the Mac Tool s
di stributorship application as the nane M. G eason intended to
use. Although M. d eason used other nanes including Mac Tool s
and Richard d eason Mac Tools, for ease of reference and to
di stingui sh between Mac Tools, Inc., and the distributorship
operated by M. d eason, we shall refer to M. d eason’s
di stributorship as d eason Supply.

‘After 1997 Ms. d eason endorsed checks nade out to d eason
Supply and signed certified mail on behalf of & eason Supply, and
custoners wote checks to “Lori d eason” for their purchases from
A eason Supply.
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return any of the tools they had purchased before term nation.
In fact, the d easons continued to operate d eason Supply and
sell Mac Tools for the remainder of 2002 and into 2003.

2. Bank of Anerica Joint Account

In 1996, using a fal se taxpayer identification nunber of
“999-99-9999”, M. d eason opened a joint bank account at Bank of
America (BA joint account) which remai ned open during the years
in issue.

In addition to the BA joint account, Ms. d eason naintained
a separate bank account during the years at issue. Ms. d eason
recei ved wages fromthird parties of $3,320 in 2001 and $11, 635
in 2003. Ms. deason indicates that she cashed payroll checks
for these anmounts.

3. Conmmunity Property Agreenent

On June 16, 1997, M. and Ms. d eason executed a legally
val id postnuptial agreenment entitled “Community Property
Decl arati on and Agreenent” (community property agreenent).
Essentially, the community property agreenent provided that each
spouse was divesting hinself or herself of any rights he or she
had in any comunity property acquired by the other spouse’s *“own
| abor and/or initiative.” The conmunity property agreenent
provi ded that such property was “separate and personal property”
of the spouse who earned it instead of community property. It

al so contained provisions for separate bank accounts as well as a
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j oi nt checking account for the purpose of paying M. d eason’s
“marital support obligations” to Ms. deason. There were no
specific provisions regarding i ncone generated from comunal
efforts.

After the comunity property agreenment was executed, both
M. and Ms. deason continued to have access to the BA joint
account. Wiile Ms. deason argued she had access only for
“spousal and fam |y support”, she deposited nunerous checks
witten to her, including her 2003 payroll checks, into the BA
joint account and wote checks, including ones to her church and
an individual who cared for her nother, on the account. After
the community property agreenent was executed, Ms. {d eason
endorsed and deposited checks witten to d eason Supply and
signed for certified mail on behal f of d eason Supply, and
custoners of & eason Supply wote checks to Ms. d eason for
their purchases from @ eason Supply.

4. Audit and | nvesti gation

M. deason and Ms. d eason are habitual nonfilers. They
failed to tinmely file tax returns and report their incone for all
years at issue. Initially, respondent contacted the 3 easons and
attenpted to convince themto file tax returns or explain and
provide records as to why they did not have to file tax returns.
M. and Ms. deason did not do so, and the agent initially

assigned to their case prepared substitutes for their tax
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returns, as authorized by section 6020(b), on July 29, 2004, for
M. deason’s 2002 tax year and on Septenber 20, 2005, for M.
@ eason’s 2003 tax year.

A Form 1099, M scel | aneous I ncone, that Collateral Recovery
Servi ces, an independent debt collection business hired by Mc
Tool s, had issued to “Mac Tools Richard 3 eason” in 2002 and
provi ded a copy of to respondent | ed Revenue Agent Andrew Otiz
(RA Otiz), the agent assigned to the deasons’ audit and
exam nation, to the existence of deason Supply.® RA Otiz
attenpted to convince the 3 easons to cooperate, explain d eason
Supply, and bring in docunents show ng revenue and expenses.
After the d easons continuously failed to respond to RA Otiz's
requests to neet with themand prepare tax returns, the d easons
were summoned and finally nmet with RA Ortiz on August 22, 2006.

At the neeting, the 3 easons did not bring any docunents and
refused to answer any of RA Otiz’'s questions as to their sources
of income, work, business, or occupation, instead pleading the
Fifth Amendnent. Wiile the deasons did verify that they were
legally married and resided in Downey, California, they were
ot herwi se uncooperative, refusing to answer even sinple questions

such as what Ms. d eason’'s nmai den nane was, what their

SRespondent transferred M. deason’s case fromthe initia
agent assigned to RA Otiz in Novenber or Decenber 2005. RA
Otiz eventually audited both M. deason’s and Ms. d eason’s
returns.
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educati onal background was, whether they rented or owned their
home, and whet her they were involved with prograns such as the
American Rights Litigators Pronotion, W the People, W the
Peopl e Sovereignty Pure Trust, or Liberty International.

Because of the d easons’ |ack of cooperation, RA Otiz
relied solely on third-party information to reconstruct the
i ncone from d eason Supply. As elaborated below, RA Otiz
reconstructed the inconme from d eason Supply using two indirect
met hods: (1) Bank deposit analysis nmethod and (2) unit and
vol une net hod.

Under the first nmethod used to reconstruct the incone from
d eason Supply, the bank deposit analysis nmethod, RA Otiz
obt ai ned from Col | at eral Recovery Services copies of checks
i ssued to deason Supply. Sonme of these checks had been cashed
and sonme had been deposited into the BA joint account. RA Otiz
then i ssued a sumons to Bank of Anerica requesting copies of the
bank statenents for any account the G easons nmintained at Bank
of America. Bank of America provided statenents (BA statenents)

with regard to the BA joint account.?®

WWile there is no evidence of the existence of any bank
accounts during the years in issue other than the BA joint
account and Ms. d eason’s separate account, M. d eason’ s use of
a fraudul ent Social Security nunmber to open the BA joint account
and the d easons’ refusal to answer the question of whether they
had any ot her bank accounts | eaves open the possibility that
ot her bank accounts exi sted.
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Using the BA statenents, RA Otiz perforned a bank deposit
analysis. RA Otiz calculated the total amount of taxable
deposits and exam ned the statenments to see whet her any of the
deposits were nontaxable. He could find no indication that any
of the deposits were nontaxable and although given an opportunity
to do so, the G easons failed to provide evidence that any of the
deposits were nontaxable. 1In total, RA Otiz determ ned taxable
i ncone of $23,955.71, $13,634.24, and $34,692. 34 for 2001, 2002,
and 2003, respectively.

RA Otiz's second indirect nmethod, the unit and vol une
met hod, al so reconstructed the inconme from d eason Supply. Wen
a Mac Tools distributor orders products from Mac Tools, the Mac
Tool s accounti ng departnent uses the distributor’s nunber to keep
track of what that person has purchased, what has been shi pped,
and what has been paid for.

Mac Tools provided RA Otiz with the paynent and sal es
hi story, including the cost and suggested retail price, of itens
sent or sold to 3 eason Supply during the 2001 and 2002 tax years
up until termnation. Wth this information, RA Otiz used
retail price to determ ne gross incone and gave credit for the
cost of goods sold for each tool. In total, RA Otiz determ ned
t axabl e i ncome under the unit and vol ume method of $47,492 and

$11,412 for 2001 and 2002, respectively.
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Conbi ni ng the inconme conputed under both the bank deposit
anal ysis and the unit and volunme nethod, RA Otiz determ ned
taxabl e i ncome of $71,447.71, $25,046.24, and $34, 692.34 for
2001, 2002, and 2003 respectively.

In response to letters fromRA Otiz regarding her potenti al
tax liability, on March 23, 2008, respondent received Fornms 1040,
U.S. Individual Inconme Tax Return, for Ms. deason’s 2001, 2002,
and 2003 tax years. The 2001 Form 1040 showed $3, 320 of incomne
and no taxes owed. The 2002 Form 1040 showed no i ncone and no
tax owed. The 2003 Form 1040 showed $11, 635 of incone and no tax
owed. Wiile respondent argues that he did not accept the Forns
1040, his own Exhibits 22-R through 24-R indicate he did accept
and file the Fornms 1040.” M. deason never filed a tax return

for any of the years in issue.

"W acknow edge there is conflicting evidence as to whether
respondent accepted Ms. deason’s Forns 1040. On the Form 4549-
A, I nconme Tax Discrepancy Adjustnents, attached to the notice of
deficiency issued to Ms. d eason, respondent, on the line
entitled “Taxable I ncone Per Return or as Previously Adjusted”,
lists “0.00” for all 3 tax years. 1In his answer, respondent
admts to receiving the Forns 1040 but “denies that tax returns
for [Ms. deason’s] 2001, 2002, and 2003 [tax years] were duly
filed and accepted by respondent”. However, certified Account
Transcripts prepared by respondent for Ms. deason’s 2001, 2002,
and 2003 tax years indicate returns were filed on Mar. 24, 2008,
for all 3 years. And on Apr. 10, 2008, respondent noted on al
three Account Transcripts that the “I RS can assess tax until 03-
24-2011" thus giving the inpression he had accepted the returns
and the statute of limtations on assessnment had started running.
W find that the Account Transcripts, certified and prepared
cont enpor aneously, are presunptively correct and better evidence
than the notice of deficiency. Respondent’s answer is sinply a
pl eadi ng and not evidence in this case.
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On Cctober 8, 2008, respondent prepared updated exam nation
reports and substitutes for returns for M. deason’s 2002 and
2003 tax years as well as one for his 2001 tax year. On the
basis of these substitutes for return, on October 14, 2008,
respondent issued a notice of deficiency to M. d eason show ng

the followi ng deficiencies and additions to tax:

Additions to Tax

Tax Year Defi ci ency Sec. 6651(a) (1) Sec. 6651(a)(2) Sec. 6654
2001 $12, 559 $2, 825 $3, 139 $501
2002 3,009 677 752 100
2003 4, 850 1,091 1,212 125

Al so on COctober 14, 2008, respondent issued a notice of
deficiency to Ms. d eason show ng the foll ow ng deficiencies and

additions to tax:

Additions to Tax

Tax Year Defi ci ency Sec. 6651(a) (1) Sec. 6651(a)(2)
2001 $5, 174 $206 $1, 292
2002 963 --- 240
2003 3,935 101 983

Petitioners tinely petitioned this Court. Respondent
t hereafter conceded issues including that the community property
agreenent was valid and pursuant to it, M. Geason is not liable
for one-half of the wage inconme earned by Ms. G eason in the
2001 and 2003 tax years.

On the basis of the community property agreenent and

additional alleged facts, in his answers filed on March 19, 2009,
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respondent sought increased deficiencies and additions to tax
agai nst both petitioners. Respondent’s answer to M. d eason’s

petition showed the follow ng asserted deficiencies and additions

to tax:
Additions to Tax
Tax Year Defi ci ency Sec. 6651(a)(1) Sec. 6651(a)(2) Sec. 6654
2001 $19, 090 $4,294. 58 $4,771. 75 $762. 78
2002 3,780 850. 50 945 126. 31
2003 5,472 1, 231. 20 1, 368 141. 17

Respondent’s answer to Ms. G eason’s petition showed the

follow ng asserted deficiencies and additions to tax:

Additions to Tax

Tax Year Defi ci ency Sec. 6651(a)(1) Sec. 6651(a)(2) Sec. 6654
2001 $5, 628 $1, 265. 63 $1, 406. 25 $224. 17
2002 963 216. 68 240 ---
2003 4, 805 1, 081. 13 1, 201. 25 123. 97

The cases were consolidated for trial, briefing, and opinion
on February 22, 2010. Trial was held on February 23, 2010, in
Los Angeles, California.

OPI NI ON

Prelimnary Evidentiary Mutters

At trial respondent introduced into evidence Exhibits 32-R
and 33-R, which, according to respondent, were M. d eason’s
purchase history from Mac Tools for 2001 and 2002 up unti
termnation. Respondent used the information in Exhibits 32-R

and 33-R to reconstruct i ncome under the unit and vol une net hod.
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RA Otiz testified that he called Mac Tools and asked for
M. deason’s purchase history. A representative of Mac Tool s
spoke to RA Otiz over the tel ephone and later emailed RA Oti z,
attaching the requested purchase histories to the email. A copy
of the email was identified as Exhibit 31-R and admtted into
evidence. RA Otiz testified that Exhibit 32-R was M. d eason’s
purchase history for 2001, that Exhibit 33-R was M. d eason’s
purchase history fromJanuary 2002 up until term nation, and that
both had been attached to the email. RA Otiz further testified
that Exhibits 32-R and 33-R were accurate representations of the
i nformation provided by Mac Tools and that the exhibits matched
Exhibit 10-R, M. deason’ s distributorship file, which had been
admtted into evidence.

When respondent noved to have Exhibits 32-R and 33-R
admtted into evidence, M. d eason objected on the grounds of
hearsay and | ack of authentication. At trial, this Court,
concerned anong ot her things about the hearsay aspects, the
aut hentication, and the chain of custody of Exhibits 32-R and 33-
R, reserved ruling on the admssibility of Exhibits 32-R and
33-R.

The rul es of evidence applicable to Tax Court proceedi ngs
are the rules applicable in trial without jury in the U S

District Court for the District of Colunbia. These include the
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Federal Rules of Evidence. See Rule 143(a); Vallone v.

Comm ssioner, 88 T.C. 794, 796 n.3 (1987).

Rul e 901(a) of the Federal Rules of Evidence provides that
the requirenment of authentication is satisfied “by evidence
sufficient to support a finding that the matter in question is
what its proponent clains”. The authenticity of Exhibits 32-R
and 33-R is supported by RA Otiz’'s testinony that the exhibits
represent M. d eason’s purchase history from Mac Tools and that
RA Otiz received the information in Exhibits 32-R and 33-R after
requesting it from Mac Tools and talking to a representative over
the tel ephone. Their authenticity is also supported by Exhibit
31-R, the email fromthe Mac Tools representative, which states
that she attached the purchase and paynment history for 2001-2002
for “@eason”. Their authenticity is further supported by
conparing themto Exhibit 10-R W find that the disputed
docunents were properly authenticated. See |oane v.

Commi ssioner, T.C. Meno. 2009-68; see al so Al exander Dawson, |nc.

v. NLRB, 586 F.2d 1300, 1302 (9th Cir. 1978) (“The context of a
docunent, when considered with the circunstances surrounding its
di scovery, is an adequate basis for a ruling admtting it into
evi dence. ).

We now turn to petitioners’ hearsay objection. Rule 801(c)
of the Federal Rules of Evidence defines “Hearsay” as “a

statenent, other than one nmade by the declarant while testifying
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at the trial or hearing, offered in evidence to prove the truth
of the matter asserted.” Hearsay is generally excluded from

evi dence unl ess an exception applies. See Fed. R Evid. 801 and

802; Snyder v. Comm ssioner, 93 T.C 529, 532 (1989).

Exhi bits 32-R and 33-R are both spreadsheets contai ning
colums of nunbers; and other than RA Otiz's testinony, there is
no indication where these nunbers cane from No certification or
affidavit was attached to either exhibit, and neither “Mac Tool s”
nor any other identifier is present reflecting authorship of the
spreadsheets. While RA Otiz testified that a representative of
Mac Tool s provided the spreadsheets to him respondent did not
call the representative to testify. Both Exhibits contain
handwitten notes we presune to have been made by RA Otiz
although it is unclear. W find that Exhibits 32-R and 33-R are
hear say; and respondent did not offer an exception to the hearsay
rules, nor can this Court ascertain one.

Respondent argues that in the event this Court finds that
Exhi bits 32-R and 33-R are i nadm ssi bl e hearsay, we should admt
themfor the limted purpose of show ng the reasonabl eness of
respondent’ s deficiency determ nations. For the reasons set
forth infra note 11, we agree and admt Exhibits 32-R and 33-R
for the limted purpose of show ng the reasonabl eness of

respondent’ s determ nation.
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1. Whether Respondent |Is Barred From Assessi ng Defi ci encies
Agai nst M. deason for Hs 2002 and 2003 Tax Years

M. d eason asserts that respondent nmay no | onger assess any
deficiency for his 2002 or 2003 tax years because the period
during which assessnent can be nade has expired. W disagree.
The period of Iimtations on assessnent begins to run only after
a taxpayer files a return. See sec. 6501(a). Wuere, as here,
the taxpayer fails to file any return at all for the years at
i ssue, “the tax may be assessed, or a proceeding in court for the
collection of such tax may be begun w thout assessnent, at any

tinme”. Sec. 6501(a), (c)(3); see also Taylor v. Comm ssioner, 43

F.3d 1483 (10th Gr. 1994), affg. w thout published opinion T.C
Menmo. 1993-529.

M. d eason argues that the substitutes for returns
prepared by respondent on July 29, 2004, for his 2002 tax year
and on Septenber 20, 2005, for his 2003 tax year constitute the
filing of a return and caused the [imtations period for
assessnent to begin to run. M. deason is incorrect.
Substitutes for returns prepared by the Conmm ssioner do “not
start the running of the period of limtations on assessnent and
collection.” Sec. 6501(b)(3).

Because M. deason did not file a return for 2002 or 2003,
the period for assessing deficiencies for these years renains

open.
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[11. Whether Petitioners Received Unreported Taxable | ncone

A. Burden of Proof

As a general rule, the Comm ssioner’s determ nation of a
taxpayer’s liability in the notice of deficiency is presuned
correct, and the taxpayer bears the burden of proving that the

determnation is inproper. See Rule 142(a); Welch v. Helvering,

290 U. S. 111, 115 (1933). Pursuant to Rule 142(a)(1l), respondent
bears the burden of proof for the increased deficiencies asserted

in his answers to both petitions. See Gefen v. Conm ssioner, 87

T.C. 1471, 1489 (1986). Because the increased deficiencies were
not based on respondent’s unreported incone allegations, Rule
142(a) (1) does not shift the burden of proof to respondent as to
this issue.?

However, in unreported i ncone cases, the presunption of
correctness does not attach unless the Conmm ssioner first
establishes an evidentiary foundation |Iinking the taxpayer to the

al | eged i ncone-producing activity.® See Weinerskirch v.

8The increased deficiencies were based on respondent’s
all egation that M. d eason received cancell ati on of indebtedness
i ncome, which respondent has conceded; and that Ms. d eason was
entitled to dependency exenptions for the couple’s two children
and that Ms. d eason’s incone was her sole and separate
property, not community property, neither of which petitioners
di sput e.

°l'n Tokarski v. Commi ssioner, 87 T.C. 74, 77 (1986), we held
that “A bank deposit is prima facie evidence of incone and
respondent need not prove a likely source of that incone.” W
recogni ze that respondent in part used a bank deposit analysis to
(continued. . .)
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Comm ssi oner, 596 F.2d 358, 360-362 (9th G r. 1979), revg. 67

T.C. 672 (1977). The requisite evidentiary foundation is mnim

and need not include direct evidence.® See Banister V.

Conmi ssioner, T.C. Menp. 2008-201, affd. 107 AFTR 2d 2011-1156,

2011-1 USTC par. 50,257 (9th CGr. 2011); Curtis v. Conm ssioner,

T.C. Meno. 2001-308, affd. in part and revd. on another issue 73
Fed. Appx. 200 (9th Cr. 2003).

The Ninth Circuit has made it clear * * * that once the
government has carried its initial burden of introducing
sonme substantive evidence linking the taxpayer with incone-
produci ng activity, the taxpayer has the burden to rebut the
presunption of correctness of respondent’s deficiency

determ nation by establishing by a preponderance of the

evi dence that the deficiency determination is arbitrary or
erroneous. * * *

Pet zol dt v. Commi ssioner, 92 T.C 661, 689 (1989); see al so Hardy

v. Conmm ssioner, 181 F.3d 1002, 1004 (9th Cr. 1999), affg. T.C

°C...continued)
reconstruct M. deason’s incone. However, because respondent
relied on a second nethod, the unit and vol unme net hod, respondent
must still establish an evidentiary foundation |inking M.
d eason with G eason Supply.

pyrsuant to sec. 7491(a), the burden of proof on factual
i ssues that affect the taxpayer’s tax liability may shift to the
Comm ssi oner where the “taxpayer introduces credible evidence
with respect to * * * such issue.” The burden wll shift only if
the taxpayer has, inter alia, conplied with applicable
substantiation requirenments and “cooperated wth reasonabl e
requests by the Secretary for witnesses, information, docunents,
meetings, and interviews”. Sec. 7491(a)(2). Petitioners did not
rai se the burden of proof issue, did not introduce any credible
evidence, and failed to conply with the substantiation
requi renents. Accordingly, sec. 7491(a) does not shift the
burden of proof to respondent.
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Meno. 1997-97; Rapp v. Conmm ssioner, 774 F.2d 932, 935 (9th G

1985) .

Respondent has established the requisite evidentiary
foundation linking M. G eason wth an incone-producing activity,
here d eason Supply. Respondent introduced evidence that M.

G eason operated a distributorship up until termnation in Apri
2002. For the remainder of 2002 and 2003, respondent introduced
evi dence including witnesses and cancel ed checks denonstrating
that M. d eason continued to sell tools even after the
termnation of his distributorship.* M. d eason does not deny
the exi stence of deason Supply. Rather, M. d eason asserts
that the burden of proof is on respondent and that respondent
“failed to sustain its burden of proof”. Ms. d eason never

di sputed the existence of d eason Supply; rather, she asserts
that the inconme from d eason Supply was M. d eason’s sol e and
separate property and not conmunity property.

The Court finds that respondent has established the
requisite mnimal evidentiary foundation linking M. deason with
an i ncone-producing activity for all years in issue and therefore

M. d eason bears the burden of proving the deficiency

1For purposes of determ ning whether petitioners received
unreported taxable incone, we refer solely to M. d eason. W
reserve the issue pertaining to Ms. deason’s involvenent for
| at er under our discussion of the effect of petitioners’
comunity property agreenent on their taxable incone.
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determ nation arbitrary or erroneous. See Palner v. |IRS, 116

F.3d 1309, 1313 (9th Gr. 1997) (holding that the m nima
evidentiary burden was net after the IRS investigated and
uncover ed evidence that the taxpayer had worked for wages in 2

years and was sel f-enployed in others); Banister v. Conmm ssioner,

supra (holding that information fromthird-party payors that they
had paid the taxpayers was enough to neet the mninmal evidentiary
burden even though direct evidence was not in the record).

B. Anal ysi s

Taxpayers bear the responsibility to maintain books and
records that are sufficient to establish their incone. See sec.

6001; DiLeo v. Conmm ssioner, 96 T.C 858, 867 (1991), affd. 959

F.2d 16 (2d Cr. 1992). Wen a taxpayer fails to keep adequate
books and records, the Conm ssioner is authorized to deternine

t he exi stence and anmount of the taxpayer’s incone by any nethod

that clearly reflects incone. Sec. 446(b); Mallette Bros.

Constr. Co. v. United States, 695 F.2d 145, 148 (5th G r. 1983);

Parks v. Comm ssioner, 94 T.C 654, 658 (1990); Petzoldt v.

Commi ssi oner, supra at 686-687. Because of M. d eason's utter

| ack of cooperation and refusal to provide any books or records,
respondent was forced to use indirect nmethods to reconstruct M.
@ eason’ s taxabl e incone.

The Comm ssioner is afforded great latitude in determning a

taxpayer’s liability and is entitled to use any reasonabl e net hod
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to reconstruct a taxpayer’s incone, especially where a taxpayer
files no returns and refuses to cooperate in ascertaining incone.

Pet zol dt v. Conm ssioner, supra at 693; G ddio v. Commni Ssi oner

54 T.C 1530, 1533 (1970); Taylor v. Conmm ssioner, T.C Meno.

2006-67. The Conm ssioner’s reconstruction of a taxpayer’s
i ncone need not be exact but nust be reasonable in |light of al

surroundi ng facts and circunstances. Petzoldt v. Comm Ssioner,

supra at 687; Schroeder v. Conmm ssioner, 40 T.C 30, 33 (1963);

A.J. Concrete Pumping, Inc. v. Conmmissioner, T.C Meno. 2001-42.

Where the Conm ssioner’s nethod of calculating incone is

rational ly based, courts afford a presunption of correctness to
the Comm ssioner’s determ nation, and taxpayers bear the burden
of proving that the Conmm ssioner’s determ nations are erroneous.

Palner v. IRS, supra at 1312.

M. deason failed to keep books or records, failed to file
tax returns, and refused to cooperate with respondent. Wile
both of the nethods respondent used to reconstruct M. deason’s

t axabl e i nconme are established nmethods accepted by this Court,?

12#The use of the bank deposit nethod for conputing incone

has | ong been sanctioned by the courts.” Estate of Mason v.
Commi ssioner, 64 T.C 651, 656 (1975), affd. 566 F.2d 2 (6th Gr.
1977). “When a taxpayer keeps no books or records, has |arge

bank deposits, and offers no plausible explanation of such
deposits, the Conm ssioner is not arbitrary or capricious in
resorting to the bank deposit nethod for conputing incone.” 1d.
at 657. “A bank deposit is prima facie evidence of income and
respondent need not prove a likely source of that incone.”
Tokarski v. Conm ssioner, 87 T.C. 74, 77 (1986) (citing Estate of
(continued. . .)
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we are here faced with the nore difficult question of whether

respondent’ s using both methods together and then totaling the
separate results is reasonable. W conclude, on the facts and

circunstances of this particular case, that the use of both

2, .. continued)
Mason v. Conm ssioner, supra at 656-657). The bank deposit
met hod of reconstruction assunes that all of the noney deposited
into a taxpayer’s account is taxable inconme unless the taxpayer
can show that the deposits are not taxable; however, the I RS nust
take into account any nontaxable itenms or deductibl e expenses of
which it has know edge. dayton v. Comm ssioner, 102 T.C. 632,
645- 646 (1994); DiLeo v. Conm ssioner, 96 T.C 858, 868 (1991),
affd. 959 F.2d 16 (2d Gr. 1992).

The unit and volune nethod is an established net hod accepted
by this Court. Key v. Conm ssioner, T.C Menop. 2001-166; Park V.
Commi ssioner, T.C Menp. 1994-343. Under this nethod, taxable
incone is determ ned by projecting sales and cost of goods sol d
froma business’s purchase history.

As stated above, this Court is admtting Exhibits 32-R and
33-R for the [imted purpose of show ng the reasonabl eness of
respondent’ s determ nations. Respondent used Exhibits 32-R and
33-R to help reconstruct incone under the unit and vol une net hod.
Respondent may determ ne a deficiency on the basis of hearsay or
ot her inadm ssi ble evidence, and ot herw se inadm ssi bl e evidence
may be used to show t he reasonabl eness of respondent’s actions.
See Cebollero v. Conmm ssioner, 967 F.2d 986, 993 (4th Cr. 1992),
(citing Jackson v. Comm ssioner, 73 T.C 394, 400 (1979)), affg.
T.C. Meno. 1990-618; Avery v. Conm ssioner, 574 F.2d 467, 468
(9th Gr. 1978) (affirmng Tax Court decision allow ng
i nadm ssi bl e statenents to support the reasonabl eness of an IRS
agent’s actions), affg. T.C. Meno. 1976-129; Wapnick v.

Comm ssioner, T.C Menp. 2002-45. Additionally, RA Otiz's

| engthy and credible testinony as to how he determ ned taxabl e

i ncome using the unit and volunme nethod is sufficient to prove

t he nethod’ s reasonabl eness even wi thout Exhibits 32-R and 33-R
See, e.g., Cebollero v. Conm ssioner, supra at 993 (admtting
testi nony about what a revenue agent was told when she called and
asked for a list of prices fromthe taxpayer’s supplier for the
pur pose of verifying markup figures and show ng the

reasonabl eness of the revenue agent’s nethod).
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met hods together is reasonabl e and respondent’s determ nation is
not arbitrary or necessarily per se erroneous.

Respondent mai ntains that both nethods were necessary
“Because of petitioners’ refusal to provide any testinony or
docunents regardi ng any sources of incone they had during the tax
years at issue * * * although not exact, * * * [use of both
met hods] was necessary to determine all income generated fromthe
tool selling business”. M. deason, relying solely on this
Court’s vocal concern at trial that using both nethods m ght |ead
to duplication, argues that we should “accept only one nethod”.

| f respondent had used only the bank deposit anal ysis nethod
to reconstruct taxable inconme, cash transactions and checks
deposited into other bank accounts woul d not have been count ed.
| f respondent had used only the unit and volunme nethod to
reconstruct taxable inconme, the inventory M. d eason had on hand
as of January 1, 2001, and which was subsequently sold woul d not
have been count ed.

M. deason could have tinely filed tax returns. M.

A eason could have conplied with RA Otiz s requests. Wen
summoned, M. d eason coul d have cooperated, instead of refusing
to provide any information and continuously pleading the Fifth
Amendnent. M. d eason could have introduced evidence at tria
to prove doubl e-counting, yet he did not. “The rule is well

established that the failure of a party to introduce evi dence
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Wi thin his possession and which, if true, would be favorable to
him gives rise to the presunption that if produced it would be

unf avorable.”® Wchita Term nal El evator Co. v. Conmi ssioner, 6

T.C. 1158, 1165 (1946), affd. 162 F.2d 513 (10th G r. 1947).

We acknow edge that stacking both nmethods may potentially
result in double-counting in the event itens bought from Mac
Tools in 2001 or 2002 were subsequently sold to a third party who
paid by check deposited into the BA joint account. However M.

d eason does not point to any instance of duplication.?
We acknow edge the troubles inherent with respondent’s use

of two different nethods to reconstruct M. d eason’s incone, yet

BWe note that “‘Arithnmetic precision was originally and
exclusively in* * * [M. deason’s] hands, and he had a
statutory duty to provide it...[H aving defaulted in his duty, he
cannot frustrate the Conmm ssioner’s reasonable attenpts by
conpel ling investigation and reconputation under every neans of
inconme determnation.’”” Page v. Conm ssioner, 58 F.3d 1342, 1348
n.6 (8th Cr. 1995) (quoting Rowell v. Conm ssioner, 884 F.2d
1085, 1088 (8th G r. 1989), affg. T.C Meno. 1988-410), affg.

T.C. Meno. 1993-398.

¥This Court, in exam ning the exhibits, found duplication
in three instances, all involving Ms. d eason depositing her
2003 payroll checks into the BA joint account. EXx. 9-R, Bates
Numbers 92, 109, and 150. The parties have conceded that Ms.
d eason shoul d be taxed on her 2003 wages, and therefore these
three itenms will be renoved from respondent’s bank deposit
anal ysi s.

We do this despite Ms. deason’s testinony that she cashed
her payroll checks. Since the parties conceded that the 2003
wages were Ms. d eason’s sole and separate property and that she
was |iable for the taxes, we do not reach the issue of whether
Ms. deason’s deposits into the BA joint account affect the
status of the wages as either her sole and separate property or
community property.
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we are not persuaded that respondent’s determ nation was
arbitrary or capricious in view of M. deason’s utter |ack of
cooperation, failure to provide docunents or records, and failure

to point to any specific duplication. See Petzoldt v.

Commi ssioner, 92 T.C. at 693-694 (stating that the absence of

adequate tax records weakens any critique of the Conmm ssioner’s
met hod of reconstruction and that mathematical exactitude is not
required for “it ‘would be tantanmount to holding that skillful
conceal ment is an invincible barrier to proof’”); King v.

Comm ssioner, T.C Meno. 1998-69 (concluding that the

Conmi ssioner’s use of a conbination of nethods to reconstruct the
t axpayer’s i ncome was reasonable), affd. w thout published
opinion 182 F.3d 903 (3d Cr. 1999).

“We are troubled by * * * [the Conmm ssioner’s] nethod of
reconstruction. * * * Nevertheless, * * * [the d easons] did not
present any evidence that persuades us that * * * [the
Comm ssioner’s] determnation was arbitrary or wthout
foundation. * * * On balance, we are nore troubled by the * * *
[ eason’s | ack of evidence] than by * * * [the Comm ssioner’s]

method.” Maltese v. Conmm ssioner, T.C. Menp. 1988-322.

Accordi ngly, we sustain respondent’s determ nation on this

i ssue. 1®

153 eason Supply was a sole proprietorship, and the incone
therefromis “self-enploynent inconme” subject to self-enploynment
(continued. . .)
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V. Whether Under California Community Property Law
Petitioners’ Unreported Taxable Inconme Is M. deason’'s Sole
and Separate Property or Community Property

“Amarried individual is taxable on the earnings of his or
her spouse to the extent that the |laws of the state of residence
grants that individual a vested property or ownership interest in

t he spouse’s earnings.” Edwards v. Conm ssioner, 680 F.2d 1268,

1271 (9th Gr. 1982) (citing United States v. Mtchell, 403 U S

190, 196-197 (1971)). California is a community property State
and under California | aw each party has a vested interest in
community property sufficient to establish his or her liability
for Federal income tax on his or her half of the comunity

incone. Cal. Fam Code sec. 760 (West 2004); United States V.

Mal colm 282 U.S. 792 (1931).
There is a statutory presunption that property acquired by
t he spouses during marriage other than by gift or inheritance is

community property. 1n re Marriage of Rossin, 172 Cal. App. 4th

725, 731 (2009). This presunption is a strong one; the
California Suprenme Court characterized it as fundanental to the

community property system Katz v. United States, 382 F.2d 723,

728 (9th Cir. 1967); In re Duncan’'s Estate, 70 P.2d 174, 179

(Cal. 1937). The presunption can be overconme only by clear and

satisfactory proof. In re Jolly's Estate, 238 P. 353, 353 (Cal.

15, .. conti nued)
tax. See secs. 1401, 1402.
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1925). The presunption that property is community property is
even stronger when the property was acquired with comunity
property and when the “marri age has been a | ong-conti nued

relation”. In re Duncan’s Estate, supra at 179.

However, it is also well established that nmarried taxpayers
may by agreenent change community property to separate property
and vice versa, with or wthout consideration. Cal. Fam Code

sec. 850 (West 2004); Katz v. United States, supra at 729. “A

transmutation is an interspousal transaction or agreenent that

wor ks a change in the character of the property”. |1n re Mrriage

of Rossin, supra at 734. The principal issue here is M. and

Ms. deason’s 1997 community property agreenent and whet her the
agreenent transnuted d eason Supply and the inconme therefrominto
M. deason’s sole and separate property. Respondent has
conceded that the agreenent is valid, and therefore the issue is
the effect of the agreenent, not its validity.
The community property agreenent provides in part:
Lori Ann d eason, wife, voluntarily divest [sic] herself of
any right, interest, or claimshe my have to, or in, any
comunity property considered interest incone, stocks,
bonds, dividends, wages, incone, rental inconme or other
earnings, and all realty and personal vehicles which Richard
H d eason acquired by and through his own | abor and/or
initiative which Lori Ann d eason, wife, may have acquired
by and through the marri age.
The community property agreenent contains no provisions

regardi ng i nconme generated from communal efforts.
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M. Geason initially capitalized d eason Supply with checks
witten on the couple’s joint account and by taking out a second
nortgage on the community hone. He used a truck purchased with
comunity funds. Ms. deason cosigned on the credit check Mac
Tools ran against M. G eason. Ms. deason adnmtted that she
dealt with deason Supply up until at |east 1997 but does not
of fer proof that her involvenent ended in 1997.

Ms. d eason asserts she had nothing to do with d eason
Supply during 2001--2003, the years in issue. Yet during this
period, checks for tools purchased from d eason Supply were
witten solely to Lori d eason. Checks issued to 3 eason Supply
were deposited into the couple’s BA joint account, and Ms.

d eason herself endorsed several of the checks.

On the record before us and petitioners’ |ack of evidence to
the contrary, we do not find that the inconme from d eason Supply
was separate incone attributed solely to M. d eason. Ms.

A eason provided no evidence to this Court to support her clains
that she did not actively participate in G eason Supply.
Accordingly, we find that the income from d eason Supply was
community incone and sustain respondent’s determ nation with

regard to this issue.

®Because we hold that the incone from d eason Supply was
community incone, we do not reach the issue of, if it was
initially M. deason’s sole and separate property, whether it
was subsequently comm ngl ed and becanme conmunity property. W
(continued. . .)



V. Additions to Tax

Respondent bears the burden of production with regard to
the additions to tax.! See sec. 7491(c); Higbee v.

Comm ssioner, 116 T.C 438, 446-447 (2001). To neet this burden,

respondent nust produce sufficient evidence establishing that it
is appropriate to inpose the additions to tax. See Hi gbee v.

Commi ssi oner, supra at 446. However, respondent does not have to

produce evidence of substantial authority, the |lack of reasonable

cause, or lack of willful neglect. See id.; Davis v.

Commi ssioner, 81 T.C 806, 820 (1983), affd. w thout published

opinion 767 F.2d 931 (9th G r. 1985).

A. Section 6651(a)(1)

Cenerally, “any person nmade |iable for any tax * * * shal
make a return or statenment according to the forns and regul ati ons
prescribed by the Secretary.” Sec. 6011(a). Section 6651(a)(1),
in the case of a failure to file a return on tinme, inposes an

addition to tax of 5 percent of the tax required to be shown on

18(, .. continued)
note, however, the use of community funds to operate d eason
Supply and Ms. 3 eason’s seemngly unrestricted access to the BA
j oi nt account.

Wil e we recogni ze that respondent bears the burden of
proof with regard to the increased deficiencies asserted in his
answer, see @Grrison v. Conmm ssioner, T.C Meno. 2010-261, for
the reasons set forth supra note 8, we find this of no
consequence as either respondent has conceded the liabilities
giving rise to the increased deficiencies or petitioners agree to
t he increased deficienci es.
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the return for each nonth or fraction thereof for which there is
a failure to file, not to exceed 25 percent in the aggregate.
The penalty will not apply if it is shown that such failure is
due to reasonabl e cause and not due to willful neglect.
Petitioners did not tinely file their 2001, 2002, or 2003
tax return. Respondent has thus nmet his burden of production.

See Wheeler v. Comm ssioner, 127 T.C. 200, 207-208 (2006)

(hol di ng that evidence show ng the taxpayer did not file his
incone tax return was sufficient to satisfy the IRS burden of
production for section 6651(a)(1)), affd. 521 F.3d 1289 (10th
Cr. 2008). Further, petitioners have not presented any evi dence
that their failure to file was due to reasonabl e cause and not
willful neglect. Accordingly, we sustain the additions to tax
under section 6651(a)(1) for petitioners’ 2001, 2002, and 2003
tax years.

B. M. d eason--Section 6651(a)(2)

Respondent determned M. G eason is liable for additions to
tax under section 6651(a)(2) for failure to pay his 2001, 2002,
and 2003 taxes. Section 6651(a)(2) provides for an addition to
tax of .5 percent per nonth up to 25 percent for failure to pay
t he ambunt shown on a return unless it is shown that the failure

is due to reasonabl e cause and not due to wllful neglect.?®

8The sec. 6651(a)(1l) addition to tax is reduced by the
anount of the sec. 6651(a)(2) addition to tax for any nonth (or
(continued. . .)
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The Comm ssioner’s burden of production wth respect to
the section 6651(a)(2) addition to tax requires that the
Comm ssi oner introduce evidence that a return show ng the
taxpayer’s tax liability was filed for the year in question.
In a case such as this where the taxpayer did not file a
return, the Conmm ssioner nust introduce evidence that an SFR
[ substitute for return] satisfying the requirenments of
section 6020(b) was nmade. See Cabirac v. Conm ssioner, * *
* [120 T.C. 163, 170 (2003)]. * * *

VWheel er v. Conmi ssioner, supra at 210.

Under section 6651(g)(2), a return prepared by the Secretary
pursuant to section 6020(b) is treated as a return filed by the
t axpayer for the purpose of determ ning the amobunt of an addition
to tax under section 6651(a)(2). To constitute a section 6020(b)
return, “the return nust be subscribed, it nust contain
sufficient information fromwhich to conpute the taxpayer’s tax
liability, and the return formand any attachnments nust purport

to be a ‘return’.” Spurlock v. Conmi ssioner, T.C. Menp. 2003-

124.

Substitutes for returns were filed on M. G eason’s behal f
for his 2001, 2002, and 2003 tax years. The substitutes for
returns consisted of Fornms 4549-A, Inconme Tax Exam nation
Changes, Forns 886-A, Expl anation of Changes, and Forns 13496,
| RS Section 6020(b) Certification. M. d eason argues that the
substitutes for returns fail because they do not contain Forns

1040.

18( ... continued)
fraction thereof) to which an addition to tax applies under both
sec. 6651(a)(1l) and (2). See sec. 6651(c)(1).
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M. deason is incorrect. The Forns 4549-A contained his
name, address, and Soci al Security nunber and sufficient
information to conpute tax liability. Therefore, the substitutes
for returns filed for M. d eason constitute section 6020(b) tax
returns and are treated as returns filed by himfor purposes of

section 6651(a)(2). See, e.g., R vera v. Commssioner, T.C

Meno. 2009-215 (holding that a return containing a proposed
i ndi vidual inconme tax assessnent and section 6020(b)
certification constituted a valid return for purposes of section

6651(a)(2)); see also Hawkins v. Conmi ssioner, T.C Meno. 2008-

168.

M. deason did not pay his 2001, 2002, or 2003 taxes.
Respondent has thus net his burden of production. M. d eason
has not presented any evidence that such failure to pay was due
to reasonabl e cause and not willful neglect. Consequently, we
sustain respondent’s additions to tax under section 6651(a)(2)
for M. deason’ s 2001, 2002, and 2003 tax years.

C. Ms. deason--Section 6651(a)(2) or (3)

Respondent asserts that Ms. G eason is liable for additions
to tax under section 6651(a)(2) for failure to pay her 2001,
2002, and 2003 taxes and that if this Court finds she filed tax
returns for the 2001, 2002, and 2003 tax years, she is |iable
under section 6651(a)(3) for failure to pay her 2001, 2002, and

2003 t axes.
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First, respondent accepted the Forns 1040 filed on March 23,
2008, for Ms. deason’s 2001, 2002, and 2003 tax years. Because
respondent accepted the Fornms 1040 as valid returns, we reject
respondent’s determnation that Ms. G eason is |liable for
section 6651(a)(2) additions to tax for her 2001, 2002, and 2003

tax years. See Cabirac v. Conm ssioner, T.C Meno. 2008-142.

Second, section 6651(a)(3) inposes an addition to tax for
failure to pay any anount not shown but required to be shown on a
return within 21 days of notice and demand (within 10 days if

over $100,000). See Burke v. Conmi ssioner, T.C Menp. 2009-282.

Notice and demand is provided for in section 6303 and “fol |l ows
the maki ng of an assessnent”. 1d. Assessnment cannot be made
until this Court’s decision has been nmade final. Sec.
6503(a)(1). Therefore, the predicates for the inposition of an
addition to tax under section 6651(a)(3) have not been satisfied

and assessnent is premature. See Conm ssioner v. MCoy, 484 U. S.

3, 7 (1987).
C. Section 6654(a)

Respondent determ ned that M. d eason was liable for
additions to tax under section 6654(a) for his 2001, 2002, and
2003 tax years and that Ms. deason was liable for additions to
tax under section 6654(a) for her 2001 and 2003 tax years.
Section 6654(a) inposes an addition to tax where prepaynents of

tax, either through w thholding or by meking estimated quarterly
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tax paynments during the course of the year, do not equal the
percentage of total liability required under the statute.
However, the addition to tax will not apply if one of the several

statutory exenptions applies. See G osshandler v. Comm ssioner,

75 T.C. 1, 20-21 (1980).

The section 6654(a) addition to tax is cal cul ated by
applying the section 6621 underpaynent interest rate to the
anount of each underpaynent fromthe due date of each install nent
until April 15 follow ng the close of the taxable year (for
cal endar year taxpayers). Sec. 6654(a), (b)(2). The anount of
each underpaynent is the anount of “the required installnent”
| ess “the anmount (if any) of the installnent paid on or before
the due date for the installnent.” Sec. 6654(b)(1). The
“required installnent” is due at four tinmes during the year and
is 25 percent of the “required annual paynent.” Sec. 6654(c)(1),
(d)(1)(A). For individual taxpayers whose adjusted gross inconme
for the taxable year is $150,000 or less, a “required annual
paynment” is equal to

t he | esser of--

(1) 90 percent of the tax shown on the return for
the taxable year (or, if no returnis filed, 90
percent of the tax for such year), or

(1i) 100 percent of the tax shown on the return of
the individual for the preceding taxable year.

Clause (ii) shall not apply if the preceding taxable year
was not a taxable year of 12 nonths or if the individual did
not file a return for such precedi ng taxable year.
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Sec. 6654(d)(1)(B). Unless a statutory exception applies, the
section 6654(a) addition to tax is mandatory. Sec. 6654(a), (e);

Recklitis v. Conm ssioner, 91 T.C 874, 913 (1988). Section 6654

does not contain a general exception for reasonabl e cause or

absence of willful neglect. Gosshandler v. Conm ssioner, supra

at 21.

To nmeet his burden of production with regard to the section
6654(a) addition to tax, respondent nust at a m ni mum produce
evi dence necessary to enable the Court to conclude that M.

d eason had a required annual paynent for 2001, 2002, and 2003,
and that Ms. d eason had an annual paynent for 2001 and 2003.

See Wheeler v. Conm ssioner, 127 T.C. at 11

Respondent has net the burden of production with respect to
the section 6654(a) additions to tax for M. deason’s 2002 and
2003 but has failed to neet his burden of production with respect
to M. G eason’s 2001 tax year. M. deason did not nake his
required estimated tax paynents for either 2002 or 2003. He does
not qualify for any of the exceptions listed in section 6654(e).
Respondent introduced no evidence about his 2000 tax return or
whet her he failed to file his 2000 tax return. Wthout this
i nformati on, we cannot cal culate the required esti mated annual
paynment for his 2001 tax year, if any.

Because M. deason failed to file Federal incone tax

returns for 2001 and 2002, M. deason’s required annual paynent
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of estimated tax for 2002 and 2003 was 90 percent of his tax for

each year. See Wieeler v. Comm ssioner, supra at 211-212; see

also Rivera v. Conm ssioner, supra; Walzer v. Comm ssioner, T.C

Meno. 2009-200. M. deason is liable for section 6654 additions
to tax for his 2002 and 2003 tax years.

As with M. d eason, respondent never introduced evi dence
regarding Ms. G eason’s 2000 tax return. Additionally, we have
hel d that a taxpayer’s estimated tax liability is based upon the
taxpayer’s tax liability as stated on the original tax return as
filed, and not upon the notice of deficiency amount or the

ultimate tax liability. See Mendes v. Conmm ssioner, 121 T.C.

308, 324 (2003). Ms. deason filed returns for 2001 and 2003
showi ng no tax owed. The section 6654 addition to tax is

cal cul ated on a “required annual paynent” which is equal to the
| esser of “90 percent of the tax shown on the return for the
taxabl e year” or 100 percent of the tax shown on the previous
year’s return. Sec. 6654(d)(1)(B)(i). As 90 percent of zero is
zero, the lesser of the two will be zero and therefore Ms.

G eason is not liable for a section 6654 addition to tax for her

2001 or 2003 tax year.
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The Court has considered all of petitioners’ contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sions will be entered

under Rul e 155.




