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VEMORANDUM OPI NI ON

PARI S, Judge: Respondent issued separate notices of
deficiency for tax years 2004, 2005, and 2006 (the tax years at

i ssue), determining deficiencies in petitioner’s inconme tax and
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additions to tax under sections 6651(a)(1) and (2) and 6654.1
Petitioner tinely filed separate petitions with the Court for the
tax years at issue, challenging the deficiencies and additions to
tax. 2

These cases present five issues: (1) Wether petitioner
recei ved taxable inconme during the tax years at issue that he
failed to report, causing deficiencies in incone tax; (2) whether
petitioner is liable for additions to tax for failing to file
returns; (3) whether petitioner is liable for additions to tax
for failing to pay taxes; (4) whether petitioner is liable for
additions to tax for failing to pay estinated taxes; and (5)
whet her petitioner is liable for a penalty for asserting a
frivol ous or groundl ess position.

Backgr ound

Sone of the facts have been stipulated and are found
accordingly. The stipulations of facts and the attached exhibits
are incorporated herein by this reference. Petitioner resided in
Norfolk, Virginia, at the tinme he filed the petitions.

During the tax years at issue petitioner received paynents

totaling $52,257.21, $83,532.45, and $77,531. 13, respectively,

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anended and in effect for
the tax years at issue.

2Per respondent’s notion, the Court consolidated all three
cases.
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for services he perfornmed. Petitioner received Fornms W2, Wage
and Tax Statenent, for the paynents. The Fornms W2 |isted the
anounts of the paynents and the anounts w thheld for incone,
Social Security, and Medicare taxes. Petitioner also received an
$849 State tax refund and $10 of interest incone in tax year
2004, as well as $14 of interest income in tax year 2005.

Petitioner did not file a Form 1040, U.S. Individual Incone
Tax Return, for any tax year at issue.® Rather, he prepared a
Form 1041, U.S. Incone Tax Return for Estates and Trusts, for
each tax year at issue and submitted themfor filing.*
Petitioner clains that the Forns 1041 are trust agreenents he
executed for the tax years at issue. On each Form 1041
petitioner reported (1) the paynents he received for services
during the respective tax year as trust inconme, (2) a $300
exenption,® (3) a deduction for fiduciary fees in an anount that
zeroed out his tax liability, and (4) the anmpbunts w thheld for
i ncone, Social Security, and Medicare taxes. Petitioner

requested a refund of the amounts withheld. Petitioner made no

SPetitioner did file a Federal incone tax return for tax
year 2003 reporting a tax liability of $1,679.

“Petitioner signed and dated the Forns 1041 for 2004 and
2006 on Nov. 30, 2006, and Dec. 31, 2007, respectively. He did
not sign the Form 1041 for 2005.

SA trust required by its governing instrunent to distribute
all its inconme in the tax year in which the incone is earned is
al l oned a deduction of $300. Sec. 642(b)(2)(B)
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paynents of Federal income tax for the tax years at issue other
than the anounts w thhel d.

Respondent rejected the Fornms 1041, claimng that they did
not constitute valid returns.® Respondent prepared substitutes
for returns for the tax years at issue pursuant to section
6020(b) and determ ned deficiencies and additions to tax based on
t he section 6020(b) returns.

Di scussi on

| . Taxabl e | ncone

Respondent determ ned that petitioner received taxabl e wages
during the tax years at issue that he failed to report. Under
section 61(a)(1l), “Conpensation for services” and wages

constitute gross incone. Abrans v. Conm ssioner, 82 T.C. 403,

407 (1984); see Capps v. Eggers, 782 F.2d 1341, 1343 (5th G

1986); United States v. Ronero, 640 F.2d 1014, 1016 (9th Cr

1981); Rowl ee v. Comm ssioner, 80 T.C 1111, 1121 (1983).

Petitioner received the paynents during the tax years at issue
for services he performed. He contends, however, that he
transferred the paynents to a trust and, by doing so, caused the
paynments to becone trust incone. The Court rejects petitioner’s

cont enti on.

SFor tax year 2004 respondent assessed a $500 penalty
agai nst petitioner for filing a frivolous incone tax return. See
sec. 6702(a).
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As a general rule, the person who earns incone is taxed on

the incone. Conmi ssioner v. Culbertson, 337 U S. 733, 739-740

(1949); United States v. Krall, 835 F.2d 711, 714 (8th Cr. 1987)

(citing Vnuk v. Conm ssioner, 621 F.2d 1318, 1320 (8th Gr.

1980), affg. T.C. Meno. 1979-164). The true earner may not shift
his tax liability for the inconme by assigning the incone to

anot her person or entity, including a trust.” See United States

v. Basye, 410 U. S. 441, 447-448 (1973); Helvering v. Horst, 311

U S 112, 116-117 (1940); Lucas v. Earl, 281 U S 111, 114-115

(1930); United States v. Krall, supra at 714. A trust w thout

econom c substance constitutes a shamfor Federal tax purposes

and is ignored.® See Znmuda v. Comm ssioner, 731 F.2d 1417, 1421

(9th Gr. 1984), affg. 79 T.C. 714 (1982); Schulz v.

Conmm ssi oner, 686 F.2d 490, 494 (7th Gr. 1982), affg. T.C. Meno.

1980-568 and Wiite v. Comm ssioner, T.C. Menp. 1981-73; Markosi an

v. Comm ssioner, 73 T.C 1235, 1241 (1980); Furnman v.

"The prohibition on assigning incone applies even if the
assi gnor does not have tax avoi dance as a notive for the
assi gnnent. See Conm ssioner v. Banks, 543 U. S. 426, 434 (2005);
Hel vering v. Eubank, 311 U S. 122, 124-125 (1940).

8The Court need not address petitioners’ assertion that the
Forms 1041 were valid trust agreenents. Even if they were, they
woul d still lack econom c substance and constitute shans for
Federal tax purposes. See Markosian v. Conm ssioner, 73 T.C
1235, 1242-1243 (1980); Furnman v. Conm ssioner, 45 T.C. 360, 363-
364 (1966), affd. per curiam 381 F.2d 22 (5th Cr. 1967); see
al so O Donnell v. Conmm ssioner, 726 F.2d 679, 682 (11th Gr.
1984) (“[T]he issue in this case is not the validity of the
trust.”).
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Commi ssioner, 45 T.C. 360, 364 (1966), affd. per curiam 381 F.2d

22 (5th Gr. 1967). A purported transfer of incone to a trust
constitutes a sham because it does not change any real econom c
rel ati onship between the incone and the person who earned it.

Zmuda v. Conmi ssioner, supra at 1421; Markosian v. Commi SSi oner,

supra at 1241; Furman v. Conm ssioner, supra at 364.

Petitioner received conpensation for services (i.e., wages)
during the tax years at issue. He maintained conplete dom nion
and control over the wages before and after his purported
transfers to the trusts. Thus, the real economc rel ationship
bet ween the wages and the petitioner did not change.

Furt hernore, because no trust exists for Federal tax purposes, nho
fiduciary relationship exists to warrant deductions for fiduciary

fees or a trust exenption. See Markosian v. Conm ssioner, supra

at 1245-1246. Accordingly, the Court sustains respondent’s
determ nation that the wages be included in petitioner’s gross
incone for the tax years at issue.

Respondent al so determ ned, and the Court finds, that
petitioner received taxable interest inconme during tax years 2004
and 2005 that he failed to report. G oss incone includes
interest income, which generally is fully taxable to the
recipient. Sec. 61(a)(4); sec. 1.61-7(a), Incone Tax Regs.

Petitioner offered no evidence that the interest paynents he
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received are not taxable to him Accordingly, the Court sustains
respondent’s determination in this respect.

Respondent al so determ ned that petitioner received taxable
inconme in tax year 2004 froma state tax refund that he failed to
report. A state tax refund is generally taxable to a recipient
who deducted the tax for a prior year unless the deduction
provi ded no Federal tax benefit. Sec. 111(a); sec. 1.111-1(a),

I ncone Tax Regs. Petitioner received a state tax refund in tax
year 2004. He offered no evidence that the refund he received is
not taxable to him Accordingly, the Court sustains respondent’s
determ nation that the refund nmust be included in incone.?®

1. Additions to Tax Under Section 6651(a)(1)

Respondent determ ned that petitioner is liable for an
addition to tax under section 6651(a)(1l) for each tax year at
i ssue. Section 6651(a)(1l) inposes an addition to tax for failure

to file tax returns. Respondent nust produce sufficient evidence

°Petitioner also contends that he does not owe any tax
because he has “rendered all tribute that the scripture (commonly
referred to as the [Holy [B]lible) requires * * * [hin] to
render.” Petitioner is not exenpt fromincone taxes on religious
or noral grounds. See Hernandez v. Conm ssioner, 490 U. S. 680,
699- 700 (1989); United States v. Lee, 455 U S. 252, 260 (1982);
A sen v. Conmm ssioner, 709 F.2d 278, 281 (4th Gr. 1983), affg.
T.C. Meno. 1982-340; see Russell v. Conm ssioner, 60 T.C 942,
947 (1973) (“To allow a taxpayer to choose not to pay a tax
because of * * * [his] religious beliefs * * * would create chaos
and destroy the ability of the Governnent to raise revenue, to
mai ntain an orderly society, and to assure national security.”).
Thus, petitioner’s contention has no nerit, and consequently the
Court rejects it.
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to show that inposing this addition is appropriate. See sec.

7491(c); Weeler v. Conm ssioner, 127 T.C 200, 206 (2006)

(citing H gbee v. Conm ssioner, 116 T.C 438, 446 (2001)), affd.

521 F.3d 1289 (10th Cr. 2008). Petitioner may avoid this
addition by establishing that he had reasonabl e cause for failing
to file and that his failure did not result fromw | ful neglect.

See sec. 6651(a)(1l); Wieeler v. Conm ssioner, supra at 207;

Hi gbee v. Commi ssi oner, supra at 447.

Respondent maintains that the Forns 1041 petitioner
submtted did not constitute valid returns. The Court agrees. A
t axpayer must generally use the prescribed formfurnished by the
I nternal Revenue Service (IRS) to file a tax return. See sec.

6011(a); Comm ssioner v. Lane-Wlls Co., 321 U. S. 219, 223

(1944); Parker v. Conmm ssioner, 365 F.2d 792, 800 (8th Cr

1966), affg. in part and revg. in part Found. for D vinhe

Meditation, Inc. v. Commissioner, T.C Menp. 1965-77; sec.

1. 6011-1(b), Income Tax Regs. Courts have sonetines allowed a
taxpayer to prepare a return without using the prescribed form
but only when the return: (1) Provides sufficient data to
calculate the taxpayer’s tax liability; (2) purports to be a tax
return; (3) constitutes an honest and reasonable attenpt to
satisfy the requirenents of the tax law, and (4) is executed

under penalties of perjury. Beard v. Conm ssioner, 82 T.C. 766,

777 (1984), affd. 793 F.2d 139 (6th Gr. 1986).
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The prescribed formfor individual incone tax returns is
Form 1040. Petitioner did not use Forns 1040 for the tax years
at issue, and the Forns 1041, regarding incone tax for estates
and trusts, neither reflected honest and reasonable attenpts to
conply with the tax | aw nor provided sufficient data to cal cul ate
petitioner’s tax liability. Petitioner prepared the Forns 1041
to assign incone to a trust and avoid paying tax on wages. To
conpute petitioner’s tax liability on the basis of the Forns
1041, the IRS would have to ignore the Iine descriptions on the
forms, “imagining instead the correct ones froman official Form

1040”. Beard v. Conm ssioner, supra at 779. Thus, respondent

has produced sufficient evidence that the addition to tax under
section 6651(a)(1l) is appropriate. Furthernore, petitioner did
not establish that his failure to file was due to reasonabl e
cause and not willful neglect. Accordingly, the Court sustains
respondent’ s determ nation.

[11. Additions to Tax Under Section 6651(a)(2)

Respondent determ ned that petitioner is liable for an
addition to tax under section 6651(a)(2) for each tax year at
i ssue. Section 6651(a)(2) inposes an addition to tax for failure
to pay the tax required to be shown on a return. Respondent nust
produce sufficient evidence to show that inposing this addition

is appropriate. See sec. 7491(c); Weeler v. Conm ssioner, supra

at 206 (citing Higbee v. Conmm ssioner, supra at 446). Petitioner
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may avoid this addition by establishing that he had reasonabl e
cause for failing to pay and that his failure did not result from

wllful neglect. See sec. 6651(a)(2); Weeler v. Conm ssioner,

supra at 207; Higbee v. Conmm ssioner, supra at 447.

Petitioner made no paynents of Federal inconme tax for any
tax year at issue other than the amounts withheld. To support an
addition to tax for such failure, respondent nust produce
sufficient evidence that petitioner filed a return show ng his

tax liability for each tax year at issue. See \Weeler v.

Conmi ssi oner, supra at 210. As noted above, the Forns 1041

petitioner filed do not constitute valid tax returns.

Respondent, however, properly created a substitute for return on
petitioner’s behalf for each tax year at issue. See sec.
6020(b). A substitute for return constitutes “the return filed
by the taxpayer” when determ ning an addition to tax under

section 6651(a)(2). Sec. 6651(Qg)(2); Weeler v. Conm ssioner,

supra at 208-209; Cabirac v. Conm ssioner, 120 T.C 163, 170

(2003). Thus, respondent has produced sufficient evidence that
the addition to tax under section 6651(a)(2) is appropriate.
Petitioner did not establish that his failure to pay was due to
reasonabl e cause and not willful neglect. Accordingly, the Court

sustai ns respondent’s determ nation.
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V. Additions to Tax Under Section 6654

Respondent determ ned that petitioner is liable for an
addition to tax under section 6654(a) for each tax year at issue.
Section 6654(a) inposes an addition to tax on an individual who
underpays his estimted tax!® for a given tax year. This
addition applies if the individual does not nake required
install nent paynents for that tax year.!! See sec. 6654(a), (c).
Each required install nent paynent equals 25 percent of the
“requi red annual paynent.” Sec. 6654(d)(1)(A). The required
annual paynent equals the lesser of (1) 90 percent of the tax
shown on the individual’s return for the tax year at issue (or,
if he files no return, 90 percent of his actual tax liability for
that tax year); or (2) if he filed a return for the precedi ng tax
year, 100 percent of the tax shown on the preceding tax year’s

return.!? Sec. 6654(d)(1)(B)

The tax consists of the individual’s incone and self-
enpl oynment tax. Sec. 6654(f)(1) and (2). It is determ ned
before applying the credit for wthheld wages but after applying
other allowable credits. Sec. 6654(f)(3).

' n ot her words, an underpaynent occurs if the required
i nstal |l ment paynent exceeds any actual installnent paynent(s)
paid on or before the required install nent paynment’s due date.
Sec. 6654(b)(1). Wthheld tax constitutes paynent, and an equal
amount of the withholding credit is deenmed to be paid on each
required install nent paynment’s due date. Sec. 6654(g)(1).

21 f the individual’'s adjusted gross incone shown on the
preceding tax year’s return exceeds $150, 000, a higher percentage
may apply. Sec. 6654(d)(1)(O(l). Petitioner’s adjusted gross
i ncome did not exceed $150,000 for any tax year at issue or for

(continued. . .)
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To hold petitioner liable for this addition to tax,
respondent nust produce sufficient evidence showi ng that the

addition is appropriate. See sec. 7491(c); Weeler v.

Comm ssioner, 127 T.C. at 206 (citing Hi gbee v. Conm ssioner, 116

T.C. at 446). Specifically, respondent nust produce evidence
showi ng that petitioner had a required annual paynent for each

tax year at issue. See sec. 6654(d)(1)(B); Wheeler v.

Conm ssi oner, supra at 211. An individual has a required annual

paynment for a given tax year if he (1) files a return for that
tax year or, if not, has an actual tax liability for that tax
year and, (2) if he filed a return for the preceding tax year,
reported a tax liability on the preceding year’'s return. See

sec. 6654(d)(1)(B); Weeler v. Conm ssioner, supra at 211-212.

For tax year 2004 petitioner failed to file a return and
make required installment paynents. He had an actual tax
ltability for that tax year that he has not paid. Petitioner did
file areturn for tax year 2003, the preceding tax year
reporting a tax liability of $1,679.00. Thus, respondent has

produced sufficient evidence show ng that petitioner had a

requi red annual paynent for tax year 2004. See \Weeler v.

Conmi ssi oner, supra at 211-212; Hawkins v. Commi ssioner, T.C

Meno. 2008-168.

2, .. continued)
tax year 2003, the tax year imediately preceding the first tax
year at issue. Thus, no higher percentage applies.
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For tax years 2005 and 2006 petitioner failed to file
returns and nmake required installnment paynents. He had actual
tax liabilities for those tax years that he has not paid.
Furthernore, petitioner did not file returns for tax years 2004
and 2005, the preceding tax years. Thus, respondent has produced
sufficient evidence that petitioner had a required annual paynent

of estimated tax for tax years 2005 and 2006. See Weeler v.

Conmi ssi oner, supra at 211-212; Hawkins v. Commi SSioner, supra.

Therefore, respondent nmet his burden under section 7491(c)
regarding petitioner’s liability for the addition to tax under

section 6654(a). See Wieeler v. Conmm ssioner, supra at 211-212;

Hawki ns v. Conmni Ssi oner, supra.

Because respondent met his burden, petitioner is liable for
this addition to tax unless a statutorily prescribed exception

applies. See sec. 6654(a), (e); Cabirac v. Conm ssioner, supra

at 170 (citing Gosshandler v. Comm ssioner, 75 T.C 1, 20-21

(1980)). The individual may not avoid this addition by show ng

reasonabl e cause. Estate of Ruben v. Comm ssioner, 33 T.C. 1071

1072 (1960) (“This section has no provision relating to
reasonabl e cause and lack of willful neglect. It is mandatory
and extenuating circunstances are irrelevant.”).

Petitioner does not fit within any exception listed in
section 6654(e). As noted above, the Court sustains respondent’s

determ nations regarding petitioner’s deficiencies for the tax
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years at issue. Thus, petitioner’s tax for those tax years, even
after applying allowable w thholding credits, exceeds $1, 000.

See sec. 6654(e)(1). Furthernore, petitioner reported a tax
liability of $1,679 for tax year 2003. Thus, petitioner had a
“liability for tax” for all tax years that qualify as “precedi ng
* * * [tax years]”.® See sec. 6654(e)(2)(B). Respondent did
concede that the addition for tax year 2004 is $39.49 rather than
the amount listed on the notice of deficiency. Accordingly, the
Court sustains respondent’s determ nation for tax year 2004 in
accordance with his concession and ot herw se sustains his

determ nations for tax years 2005 and 2006.

V. Frivol ous Argunent Penalty Under Section 6673

Section 6673(a) (1) authorizes the Court to inpose a penalty
of up to $25,000 on petitioner if it appears that petitioner’s
position in this proceeding is frivolous or groundless. See

Abranms v. Conm ssioner, 82 T.C. 403, 410 (1984). Petitioner’s

position in these cases is frivolous. Litigants who advance such

argunents invite sanctions. Lonsdale v. Conm ssioner, 661 F.2d

71, 72 (5th Gr. 1981), affg. T.C Meno. 1981-122. Therefore,

13The tax years at issue are 2004, 2005, and 2006. Thus,
the tax years that qualify as preceding tax years are 2003, 2004,
and 2005, respectively.
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the Court warns petitioner that, if he renews such argunents, he
may be subject to a penalty of up to $25, 000.

To reflect the foregoing and the concessions of the parties,

Deci sions will be entered

for respondent.




