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MVEMORANDUM OPI NI ON

COHEN, Judge: Respondent determ ned a deficiency in the
Federal estate tax of the Estate of Oscar CGol dberg (the estate)
of $384,432.96. After a concession by the estate, the issues for
decision are: (1) Wether Oscar Col dberg (decedent) owned

property with his wife as a tenant by the entirety or a tenant in
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comon, (2) whether the estate is entitled to a deduction of
$4,000 in attorney’s fees, and (3) whether decedent nade taxable
gifts of $16,944 in 1997.

Unl ess otherw se indicated, all section references are to
sections of the Internal Revenue Code in effect for the date of
decedent’ s death, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Backgr ound

This case was submtted fully stipulated under Rule 122, and
the stipulated facts are incorporated as our findings by this
reference. Decedent resided in New York at the time of his
death. Mtchell D. Gol dberg was appoi nted coexecutor of
decedent’s estate, and he resided in New York at the tine the
petition was fil ed.

By two quitclaimdeeds, both dated Septenber 16, 1968,

Rachel Col dberg transferred to her three children, including
decedent, her interest in real property |ocated at 37-35 74th
Street, Jackson Heights, New York (the 37-35 property), and her
interest in real property located at 37-40 74th Street, Jackson
Hei ghts, New York (the 37-40 property), as tenants in common.

On Novenber 10, 1977, decedent executed a deed transferring
his entire interest in the 37-35 property, then 11. 66 percent, to
“Oscar Col dberg and Judith CGol dberg, as wife”. On that sane day,

decedent executed a deed transferring his entire interest in the
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37-40 property, then 12.5 percent, to “Oscar Gol dberg & Judith
ol dberg, his wife”. At the time of those transfers, decedent
was married to Judith ol dberg.

From Novenber 10, 1977, until her death in 2001, decedent’s
wi fe did not execute or record a deed transferring an interest in
either the 37-35 or the 37-40 property. Decedent’s w fe died
testate. Her will did not explicitly nmention either of the
properties, but split her estate between decedent and a trust.

On Decenber 31, 2001, decedent, as executor of his wife's estate,
executed a deed conveying all of his wife’'s interests in the 37-
35 and 37-40 properties to the trust. From Novenber 10, 1977,
until his death on October 13, 2004, decedent did not execute or
record any deed transferring his interest in either the 37-35 or
the 37-40 property.

On Schedule E, Jointly Omed Property, attached to Form 706,
United States Estate (and Generation-Ski pping Transfer) Tax
Return, filed July 25, 2005, the estate reported $347,876 as the
value of a 5.83-percent interest in the 37-35 property, and
$390, 375 as the value of a 6.25-percent interest in the 37-40
property.

The I RS determ ned a deficiency of $384,432.96 in the
estate’s Federal estate tax. The determ nation was based on:

(1) An increase in decedent’s ownership of the 37-35 property to

11.66 percent, with a fair market value of $695, 752; (2) an
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i ncrease in decedent’s ownership of the 37-40 property to 12.5
percent, with a fair market value of $780, 750; (3) an increase in
the value of the gross estate as a result of insurance proceeds
of $50, 000 on decedent’'s life; (4) disallowance of a $4, 000
deduction | abeled as “Attorney fees” clainmed on Form 706 Schedul e
J, Funeral Expenses and Expenses Incurred in Adm nistering
Property Subject to Cains; and (5) taxable gifts of $16, 944 nade
in 1997.

Di scussi on

The estate concedes that the proceeds fromthe insurance
policy on decedent’s life are properly included in decedent’s
gross estate. W nust deci de whether the gross estate includes
interests in the 37-35 and 37-40 properties greater than those
reported on the filed Schedule E. W nust al so deci de whet her
the estate may deduct attorney’s fees and whet her decedent nade
certain taxable gifts in 1997.

The 37-35 Property and the 37-40 Property

To determ ne property interests and rights for Federal
estate tax purposes, we follow the relevant State’'s |law. See

Morgan v. Conm ssioner, 309 U S. 78, 80-81 (1940). In this case,

both properties are located in New York. Under the New York
Estate Powers and Trusts Law (EPTL), “A disposition of real
property to a husband and wife creates in thema tenancy by the

entirety, unless expressly declared to be a joint tenancy or a
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tenancy in common.” N Y. Est. Powers & Trusts Law sec. 6-2.2(b)
(McKi nney 2002) (as in effect in 1977). |In a tenancy by the
entirety, each spouse has total possession of the property, and
at one spouse’s death the survivor takes the entire property

because the survivor remi ns sei zed of the whole. In re Estate

of Violi, 482 N.E. 2d 29, 31 (N. Y. 1985); Kahn v. Kahn, 371 N E.2d

809, 811 (N.Y. 1977). Therefore, an interest held as a tenant by

the entirety is not devisable. Steltz v. Shreck, 28 N E. 510,
511 (N. Y. 1891).

The parties agree that under ordinary circunstances the
deeds transferring the 37-35 and 37-40 properties from decedent
to hinself and his wife in 1977 woul d, absent an express
declaration, create a tenancy by the entirety under the EPTL. If
a tenancy by the entirety existed, decedent’s wife' s interest was
not devi sabl e, and, upon decedent’s wife’'s death, decedent
retained the full 11.66- and 12.5-percent interests in the 37-35
and 37-40 properties, respectively.

The estate argues that decedent’s wife owned the properties
as a tenant in comon wth decedent, not as a tenant by the
entirety, that half of the ownership interests becane part of
decedent’s wfe's estate upon her death, and that therefore only
hal f of the above ownership interests are part of decedent’s
estate. The estate contends that decedent’s wife held the

properties as a tenant in conmmon either because decedent and his
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wi fe, as parties to the 1977 deeds, intended to hold the
properties as tenants in common, or in the alternative, because
decedent and his wife converted their ownership of the properties
to a tenancy in common sonetinme before decedent’s wife's death

Respondent argues that the estate cannot support its first
argunent because the 1977 deeds each clearly create a tenancy by
the entirety, and the Court may not consider parol evidence to
nodi fy or add to the terns of the deeds. |In cases involving the
determ nation under State |aw regarding the |egal rights and
interests created by a witten instrunent, we rely on the State’'s
| aw regarding the adm ssibility of parol evidence. Estate of

Craft v. Conm ssioner, 68 T.C. 249, 262-263 (1977), affd. per

curiam608 F.2d 240 (5th Cr. 1979); see Dobbe v. Conm ssi oner,

T.C. Meno. 2000-330, affd. 61 Fed. Appx. 348 (9th Cr. 2003). I n
New Yor k,

when parties set down their agreenent in a clear,

conpl ete docunent, their witing should as a rule be
enforced according to its terns. Evidence outside the
four corners of the docunent as to what was really

i ntended but unstated or msstated is generally

i nadm ssible to add to or vary the witing * * *

WWW Associates, Inc. v. G ancontieri, 566 N E. 2d 639, 642

(N. Y. 1990).
This principle is particularly inportant in real property

transacti ons. S. Rd. Associates, LLC v. Intl. Bus. Muchs. Corp.

826 N. E.2d 806, 809 (N. Y. 2005). Furthernore, “‘extrinsic and

parol evidence is not adm ssible to create an anbiguity in a
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written agreenment which is conplete and cl ear and unanbi guous

upon its face’”. 1d. (quoting WWW Associates, Inc. v.

G ancontieri, supra at 642). However, if the docunent is

anbi guous, a court nmay rely on external evidence to resolve the

anbiguity. Geenfield v. Philles Records, Inc., 780 N. E. 2d 166,

170-171 (N. Y. 2002).

The estate suggests that the 1977 deeds are anbi guous
because they do not specify whether the property is transferred
to decedent and his wife as tenants in conmon or as tenants by
the entirety. However, the statute expressly establishes how
spouses hold property when the type of tenancy is not specified
in the deed, and it creates a presunption that can be overridden
only by an express declaration. See EPTL sec. 6-2.2(b). Finding
anbiguity when the parties omt the type of tenancy would permt
a court to look to external evidence and not require an express
decl aration. The statute would thereby be rendered neani ngl ess.

Cf. Inre Estate of Vadney, 634 N E 2d 976, 977 (N. Y. 1994)

(hol ding that there nust be clear and convincing evidence of a
scrivener’s error to change what would be a tenancy in common to
a joint tenancy under EPTL section 6-2.2(a) and not addressing
whet her the absence of survivorship | anguage creates anbiguity in

the witten instrunment); Estate of Menon v. Menon, 756 N.Y.S. 2d

639, 641 (App. Div. 2003) (sane); In re Estate of Rosenblum 727

N. Y. S 2d 193, 195 (App. Div. 2001) (sane). Under the EPTL, we
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nmust conclude that the 1977 deeds clearly and unanbi guously
created a tenancy by the entirety between decedent and his wfe.
Evi dence to the contrary outside the four corners of the deeds is
parol evidence and is not adm ssi bl e.

The estate’s alternative argunent, that decedent and his
wi fe converted their ownership of the properties to a tenancy in

common before her death, also fails. In In re Estate of Violi,

supra at 31-32, the New York Court of Appeal s stated:

A tenancy by the entirety may, while both spouses are
alive, be converted into a tenancy in common by certain
definitive acts: a conveyance of the property in which
both spouses join; a judicial decree of separation,
annul ment or divorce; or execution of a witten
instrunment that satisfies the requirenents of section
3-309 of the [N.Y.] General noligations Law, which
permts division or partition of real property held in
a tenancy by the entirety if clearly expressed in such
an instrument. [Fn. ref. and citations omtted.]

New York General Qbligations Law section 3-309 provides:
Husband and w fe may convey or transfer real or
personal property directly, the one to the other,
wi thout the intervention of a third person; and may
make partition or division of any real property held by
them as tenants in conmmon, joint tenants or tenants by
the entireties. * * *
N.Y. Gen. blig. Law sec. 3-309 (MKinney 2001).
The estate has not provided evidence of a joint conveyance
of the properties while both decedent and his wife were alive, a
judicial decree of separation, annul nent, or divorce, or the

execution of a witten instrument that satisfies the requirenments

of New York General nbligations Law section 3-309. “As a general
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matter, title to estates in |and should be altered only by clear

expressions of intent.” |In re Estate of Violi, supra at 32.

There is no evidence of a clear expression of intent from
decedent and his wife together while they were both alive. There
were only two docunents introduced by the estate that were
witten after the 1977 deeds but before decedent’s wife' s death.
The first document is decedent’s wife’'s wll. The wll does not
mention either of the properties explicitly, and there is no
evi dence that the properties were even di scussed by decedent and
his wife. The second docunent is a “Schedule of Partner’s
Equity” dated Decenber 31, 2000. It is unclear how this docunent
was generated. It seens to be an accounting of the distributions
fromthe 37-35 and 37-40 properties in 2000 |isting decedent and
his wife as receiving equal distributions. It is reasonable that
decedent and his wife, as tenants by the entirety, would split
di stributions evenly. There is no clear expression of intent to
partition the properties evidenced by this docunent. W
therefore conclude that at the tinme of decedent’s wife's death
decedent and his wife held both properties as tenants by the
entirety, and at the tine of decedent’s death he owned 11.66

percent of the 37-35 property and 12.5 percent of the 37-40

property.



Attorney’s Fees

Ceneral ly, the taxpayer bears the burden of proving that the
Comm ssioner’s determ nations are erroneous. Rule 142; Welch v.
Hel vering, 290 U. S. 111, 115 (1933). However, with respect to a
factual issue relevant to the liability of a taxpayer for tax,
the burden may shift to the Comm ssioner if the taxpayer has
produced credi bl e evidence relating to the issue, net
substantiation requirenments, maintained records, and cooperated
with the Secretary’ s reasonabl e requests for docunents,
W tnesses, and neetings. Sec. 7491(a). The estate does not
argue that it has nmet these requirenents. Furthernore, the
estate has not introduced evidence relating to the attorney’s
fees or evidence that the attorney’'s fees were necessarily
incurred in the admnistration of the estate and actually paid.
We therefore conclude that the estate nmay not deduct $4,000 in
attorney’ s fees.

Taxable Gfts

Respondent determ ned that the estate failed to report
taxable gifts of $16,944 in 1997. The estate argues that “in
view of the fact that Respondent has not established that
Decedent failed to report adjustable taxable gifts in the anmount
of $16,944.00 for the taxable year 1997 no change is required in
t he amount of the adjustable taxable gifts reportable on Form

706.” On the Form 706, the estate represented that Federal gift
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tax returns had been filed. There are no Federal gift tax
returns in the record. The estate has failed to satisfy the
burden-shifting requirenents of section 7491(a) because it has
not introduced evidence relating to the 1997 gifts. Rule 122(b)
provides: “The fact of subm ssion of a case * * * does not alter
t he burden of proof, or the requirenents otherw se applicable
Wi th respect to adducing proof, or the effect of failure of
proof.” The estate therefore bears the burden of proving that
respondent’s determnation is incorrect. See Rule 142; Wl ch v.

Hel veri nq, supra at 115.

The estate, while reporting that decedent filed Federal gift
tax returns, has failed to introduce evidence that taxable gifts
of $16,944 were not nmade in 1997. The estate has failed to
satisfy its burden of proof, and we sustain respondent’s
determ nation regarding the 1997 taxable gifts.

I n reaching our decision, we have considered all argunents
made by the parties. To the extent not nentioned or addressed,
they are irrelevant or without nerit.

For the reasons expl ai ned above,

Deci sion will be entered

for respondent.




