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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HALPERN, Judge: By notice of deficiency dated Septenber 15,
2005 (the notice), respondent determ ned deficiencies in, and
penalties with respect to, petitioners’ Federal incone tax as

foll ows:



Penal ty
Year Defi ci ency Sec. 6662(a)
2001 $6, 740 $1, 348
2002 5, 697 1,137

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Procedure. Petitioners bear the burden of proof. See Rule
142(a).?

The issues for decision arise in connection with
petitioners’ reported activity of providing “El ectronic shopping
and information services”. W nust deci de whether petitioners
(1) are entitled to credits against their inconme tax liabilities
for amounts spent to bring that activity into conpliance with the
Anmericans with Disabilities Act of 1990 (ADA), Pub. L. 101-336,
104 Stat. 327, (2) are entitled to deductions for expenses and
interest paid in connection with the activity, and (3) are

subj ect to an accuracy-rel ated penalty under section 6662.°2

! Petitioners argue that the burden of proof has shifted to
respondent pursuant to sec. 7491(a). W disagree. Petitioners
have failed to introduce credible evidence in support of their
assignnment of error. See sec. 7491(a)(1). Nevertheless,
respondent bears the burden of production with respect to the
sec. 6662 penalty. See sec. 7491(c).

2 |In determining the deficiencies in question, respondent
made certain additional adjustnments that are nerely
conputational. There is no dispute concerning those adjustnents,
and we do not further discuss them
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FI NDI NGS OF FACT
Sone facts have been stipulated and are so found. The
stipulation of facts, with attached exhibits, is incorporated
herein by this reference.

Petitioners

Petitioners are husband and wife. For the taxable
(cal endar) years in issue, they made joint returns of incone. At
the time the petition was filed, they resided in Pennsyl vani a.

M. Good is a certified public accountant, and during the
years in question he was a partner in an accounting firm Ms.
Shernmer Good is a graduate of Tenple University and has a
master’s degree in business admnistration fromVillanova
University. During the years in question, she was enpl oyed ful
tinme as a sales representative for a | arge pharnmaceutical firm

Petitioners’ 2001 and 2002 | ncone Tax Returns

For both 2001 and 2002, petitioners filed an |Internal
Revenue Service (IRS) Form 1040, U.S. Individual Incone Tax
Return. Attached to each Form 1040 is a Schedule C, Profit or
Loss from Busi ness. The Schedules Clist M. Good as proprietor
of a business and describe the business (sonetines, the Schedul e
C activity) as “Electronic shopping and information services”.
They show the Schedule C activity as using the cash nethod of

accounti ng.
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The 2001 Schedule C reports no incone but reports expenses
of $19, $45, and $5,475 for office expenses, travel, and “Q her
expenses”, respectively. The other expenses are further
expl ai ned as “Excess expenditures for nodifications made for
di sabl ed access to business”. The 2001 Schedule C reports a | oss
of $5, 539.

The 2002 Schedul e C reports gross receipts or sales of

$4, 228 and expenses as foll ows:

Cat egory Anpunt
| nt er est $338
O fice expense 427
Tr avel 24
Deducti bl e neal s

and entertai nment 335
O her expenses 5, 896

The ot her expenses are further explained as conprising $5,475 and
$421 for “[e] xcess expenditures for nodifications nade for
di sabl ed access to business” and “[f]ranchise [f]ees”,
respectively. The 2002 Schedule C reports a | oss of $2,792.

Al so attached to each Form 1040 is an I RS Form 8826,
Di sabl ed Access Credit, claimng credits against incone tax (the
di sabl ed access credits) of $5,000 and $4, 491 for 2001 and 2002,
respectively.

The Exam nation

Respondent exam ned the 2001 and 2002 Forns 1040 and
di sal |l owed the disabl ed access credits and all expenses clai ned

on both Schedules C (the Schedul e C expenses). As a conpensati ng
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adj ust ment, respondent also elimnated the $4, 228 of gross
recei pts or sales reported on the 2002 Schedule C. Respondent
expl ai ned that he was disallow ng the disabled access credits
because petitioners had failed to show that they nmade any
expenditures for the purpose of conplying with the ADA, or, if
they did, that the expenditures were reasonabl e and necessary and
otherwi se net the requirenents of section 44, which allows a
credit against tax for expenditures to provide access to disabled
i ndi vidual s. Respondent further explained that he was
di sal l ow ng the di sabl ed access credits and the Schedule C
expenses because the Schedule C activity | acked econom c
substance and was conducted solely to avoid tax. Finally,
respondent added that he was disallow ng the Schedul e C expenses
because petitioners had failed to establish that the expenses (1)
were made, (2) were ordinary and necessary busi ness expenses, or
(3) were nmade for the purposes indicated. The notice foll owed.

The Schedule C Activity

The Schedule C activity invol ved I nternet shopping.
Petitioners | earned about the activity from O yan Managenent and
Fi nancial Services (Oryan). During the years in issue, Oyan
mai ntained a Wb site at the Internet address (al so known as a
Uni f orm Resource Locator (URL)) http://ww. ShopN2000. com
(ShopN2000. com). The ShopN2000.com Wb site was a portal Wb
site that linked visitors to dozens of nerchants. A visitor

could click on a nerchant’s banner or on a product advertised to
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purchase the product on the nerchant’s Wb site. Ovyan offered
for sale URLs based on its URL but with the addition of a unique
five-digit personal identification nunber (PIN); e.qg.,
ShopN2000. conml 62234. The purchaser of a URL from Oryan (a URL
owner and a ShopN2000 URL, respectively) earned a commssion if a
visitor using the URL owner’s PIN arrived at a nmerchant’s Wb
site froma |ink at ShopN2000. com and nade a purchase. A
corporation known as “Linkshare” collected the conm ssions and
remtted themto Oryan. O'yan then distributed themto the
appropriate URL owners.

On April 13, 2004, the United States filed a “Conplaint for
Per manent | njunction and O her Relief” against Oryan and others
inthe US District Court for the District of Nevada (the
conplaint). In part, the conplaint requested the District Court
to restrain and enjoin Oryan from “[ o] rgani zi ng, pronoting, or
selling * * * Shopn2000”. The conpl aint made the foll ow ng
allegations. Ovyan clained that a URL owner could help the
di sabl ed by purchasi ng a ShopN2000 URL because the ShopN2000 URL
purchased by the URL owner could be nodified to nmake it
accessible to the disabled. Oryan told purchasers that they
coul d pay $10, 475 ($2,495 cash and a note for $7,980) to have
their Web site nodified to provide access to visually, hearing,
and nobility inpaired users, and that such nodifications would
make their Web site conpliant with provisions of the ADA. Ovyan

al so told purchasers that they could have their Wb sites



- 7 -

nodi fied up to three tines and that each nodification gave rise
to a $5,000 tax credit under section 44 and a $5, 475 deduction
under section 162 for business expenses. |In fact, however, there
was just one ShopN2000 Wb site, not a separate one for each URL
owner. FEach URL owner sinply received a five-digit account
nunber (i.e., PIN) to identify the owner on the one ShopN2000 Wb
site. Further, the one ShopN2000 Wb site already included the
nodi fications advertised; the Wb site was not nodified again
when each new URL owner was added to the system

On May 3, 2004, the District Court entered a “Stipul ated
Fi nal Judgnent of Permanent |njunction” against Oyan and others
granting the relief requested in the conplaint.
Docunent s

On Cctober 15, 2001, M. Good executed a “Contract for Sale
of Website”, whereby he purchased a ShopN2000 URL with the URL
“Shopn2000. com 62234”. The contract required no i medi ate
paynment but called for paynments of 10 percent of the revenues
generated by the Wb site until $2,500 (with interest), had been
pai d.

On Cctober 19, 2001, M. Good executed a “Contract for
Modi fication and Mai ntenance of Website”, whereby he retained
Oryan to nodify his URL, ShopN2000. conf 62234, to nake it
“accessible to the visually disabled[,] in accordance with those
ideals set forth in* * * [ADA section 3].” For that work he

agreed to pay Oryan $10, 475, a downpaynent of $2,495 to be nade
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“upon signing this contract” and the bal ance, $7,980, to be

evi denced by a note. On that sane day, M. Good executed a note
in Oyan's favor, obligating himto pay $7,980 (with interest),
paynments to be made froma portion of the revenues generated by
the Wb site, with any remaini ng bal ance due in 8 years.

On Cctober 19, 2001, M. Good executed a “Managenent
Agreenment” with Oryan, whereby he retained Oryan to manage his
URL, and he agreed to pay Oryan 15 percent “of all nonies
collected or vested to the Wbsite.”

On Novenber 20, 2002, Ms. Sherner Good executed a “Contract
for the Modification and Mai ntenance of Wbsite”, whereby she
retai ned Advant age Managenent for the purpose of nodifying a Wb
site known as “ Shopn2000. conf 60431” so that it “shall continue to
be made accessible to the visually disabled, and further nodified
for accessibility for the Hearing and Speech disabled, in
accordance wth those ideals set forth in * * * [ADA], section
3.7 The paynent terns are the sane as the terns in the simlar
agreenent between M. Good and Oryan executed on QOctober 19,

2001, except that paynents are to be nade to Advant age
Managenment. She signed a note simlar to the note he signed
(together, the notes). The note she signed, |ike the contract
she signed, refers to a Wb site known as “ShopN2000. conf 60431”

On Novenber 20, 2002, Ms. Shermer Good executed a
“Managenent Agreenent” with Oryan, whereby she retained Oryan to

manage URL “ Shopn2000. coni 60431", for a fee of $15 a year.
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Petiti oners have never owned a Wb site with the address
ShopN2000. com 60431.

Conpensati on Arrangenents

Al t hough petitioners believed they would earn conm ssions
W th respect to purchases made using their PIN, they received no
docunent setting forth a comm ssion schedule in connection with
their consideration of ShopN2000.com Petitioners expected to
earn conmm ssions ranging, generally, from1l1l to 4 percent on sales
made t hrough ShopN2000. conl 62234.

Petitioners also believed that they would earn $2 as
advertising incone every tinme a visitor to ShopN2000. com 62234
clicked on a nmerchant’s banner displayed there, although they
recei ved no docunent specifying that.

Paynent s

On Septenber 10, 2001, M. Good incurred a credit card
charge of $2,495 in favor of “Nevada Corporate HQ s” and on
Decenber 27, 2002, Ms. Shermer Good wote a check for $2,495 to
“Okto Marketing Goup”. At the tine M. Good nade the first
paynment, petitioners believed that they would be able to claima
di sabl ed access credit of $5,000 on their 2001 Federal income tax
return. At the tinme Ms. Sherner Good nade the second paynent,
petitioners believed that they would be able to claima disabled
access credit of approximately $4,900 on their 2002 Federal

i ncone tax return.



Qper ati ons

M. Good received the follow ng comm ssions fromhis

owner shi p of ShopN2000/ 62234:

Year Anpunt
2001 - 0-

2002 $19. 60
2003 10. 67
Unknown 1.52

M. Good received no direct paynent of any adverti sing
incone. Petitioners believe that advertising inconme was applied
to reduce the bal ance of the notes. Petitioners have not
ot herwi se nade any paynents on the notes.

In early 2003, M. Good received an I RS Form 1099- M SC,

M scel | aneous I ncone, for 2002 (the 2002 Form 1099) from G&J
Eagle Enterprises, Inc., referring to account No. 62234 and
showi ng “Q her I ncone” of $4, 198.

Petitioners marketed their URL only by word-of-nmouth to
friends and famly and to one or two handi capped people they saw
on the street.

O her Events

Sonetine after May 2004, M. Good went on the Internet to
ShopN2000. conml 62234 and di scovered that the URL was no | onger
oper ati ng.

M. Good tel ephoned Oryan. The person answering the phone

refused to answer any of his questions.
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Petitioners neither sought the return of any of the noneys
that they paid to Oryan nor took any | egal action against Ovyan
for breach of contract.

No one has contacted petitioners seeking paynent of the
not es.

Respondent’s Expert Wtness

Respondent offered, and the Court accepted, Thomas M Ni ccum
(M. N ccum as an expert witness in the field of conputer
science and Wb site business design, operation, and val uation.
M. N ccumis president of Lancet Software Devel opnent, Inc., a
sof tware consulting and Web hosting firm He has the foll ow ng
academ c degrees: bachel or of conputer science, magna cum | aude,
master of science in conputer science, and a Ph.D. in conputer
science. He has published articles on data managenent, and he
has taught in the field of conputer science. The Court received
his witten report as his direct testinony. See Rule 143(f)(1).
He has various opinions concerning the design, operation, and
val uati on of ShopN2000.com which he characterized as “an
I nt ernet shopping Wb site accessed at http://ww. shopn2000. com”
Hi s opinions include the foll ow ng:
- - The site was relatively small, with only a few pages
and limted functions;
-- the pronoters of the site were not selling Wb sites
but, nore accurately, were activating PIN nunbers.

There was only one Wb site, where different PIN
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nunbers were used only to track usage and, possibly, to
al | ow sone custom zed content;

every PIN, enabled for that purpose or not, appeared to
have access to the text-only site for the visually

i npai r ed;

the text-only site did not work well;

security features enabl ed by users would interrupt the
site’'s ability to associate usage with a particul ar

PI'N;

ShopN2000. com had a poor business nodel: The site had
only a few links to shopping Wb sites, and it did not
appear to offer any useful functions, such as price
conparisons or product reviews. The site nerely gave a
sinple display of stores and sone product categories
and of fered rudi nentary search tools;

t he ShopN2000. com busi ness nodel did not work well: By
2004, there were hundreds of conplaints on the Internet
describing problens with the site and |lack of profits
bei ng made by ShopN2000. com URL owners;

a ShopN2000. com URL was not a vi abl e busi ness
opportunity for a purchaser;

t he purchaser of a ShopN2000.com URL acquired only the
rights to a Wb address, and acquired no software,

code, copyrights, docunentation, |icenses, or other

intellectual property;
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-- t he domai n nane “ShopN2000.cont was not transferred to
t he URL owner;

-- ShopN2000. com URL owners woul d have difficulty
attracting advertisers, and advertising woul d not
provide a significant source of incone, given the |ow
vol une of traffic ShopN2000.com URL owners coul d
realistically expect;

-- petitioners could not have resold their ShopN2000. com
URL;

-- the value of the ShopN2000.com URL was practically nil.

OPI NI ON

| nt r oducti on

On brief, respondent characterizes the Schedule C activity
as “a tax-notivated pronotion * * * that petitioners believed
woul d all ow themto spend $2,495 in 2001 and $2,495 in 2002 to
obtain Di sabl ed Access Credits of $5,000 in 2001 and $4,900 in
2002.” He has disallowed not only the disabled access credits
petitioners clainmed but also the Schedul e C expenses, and he asks
for an accuracy-rel ated penalty.

Petitioners claimon brief:

Taxpayers owned and operated a snmall business with
the primary and predom nant purpose of making a profit.

The busi ness i ncone, operations and deductions were

appropriately docunented and substantiated. The

Respondent’s clains otherwise, as well as its [sic]

basis for accessing [sic] addition to tax is w thout
merit.
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As set forth in our findings, respondent has multiple
grounds for his adjustnents. He has disallowed the disabled
access credits because he believes that petitioners have failed
to show that they made any expenditures for the purpose of
conplying with the ADA, or, if they did, that those expenditures
wer e reasonabl e and necessary and ot herw se net the requirenents
of section 44. Alternatively, he has disallowed the disabled
access credits, and the Schedul e C expenses, because he believes
the Schedule C activity |acked econom ¢ substance and was
conducted solely to avoid tax. Finally, he has disallowed the
Schedul e C expenses because he believes that petitioners failed
to establish that the expenses (1) were nade, (2) were ordinary
and necessary busi ness expenses, or (3) were nmade for the
pur poses i ndi cat ed.

We shall sustain respondent’s disallowance of the Schedule C
expenses and the disabl ed access credits on the grounds that
petitioners have failed to substantiate that they made the
expenditures involved. W shall also sustain the accuracy-
related penalties.

1. The Schedul e C Expenses and D sabl ed Access Credits

A. | nt r oducti on

The Schedul e C expenses consi st of clained expenditures for
interest, office expenses, travel, nmeals and entertai nnent, and
“Qt her expenses”. The other expenses are expl ained as being for

nmodi fications to allow the di sabled access to the Wb site (the
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Web site nodification expenses) and franchise fees. The disabled
access credits consist of additional expenditures beyond the Wb
site nodification expenses clainmed to have been made to nodify
the Wb site to conply with the ADA.® W shall first consider
the Schedul e C expenses other than the Wb site nodification
expenses and then consi der those expenses together with the
di sabl ed access credits.

B. Schedul e C Expenses O her Than Wb Site Mdification
Expenses

In general, section 162(a) allows a deduction for “all the
ordi nary and necessary expenses paid or incurred during the
taxabl e year in carrying on any trade or business”. To be
deducti bl e, however, such expenses nust be substantiated. E.g.,

Hr adesky v. Commi ssioner, 65 T.C. 87 (1975), affd. per curiam 540

F.2d 821 (5th G r. 1976); see also sec. 6001; sec. 1.6001-1(a),
| ncone Tax Regs. Moreover, we need not accept the unverified and
undocunent ed testinony of the taxpayer as substantiation.

Hr adesky v. Conmm ssioner, supra at 90. Finally, certain

deductions, such as those relating to travel and entertai nnent
expenses, are subject to strict substantiation requirenents. See

sec. 274(d).

8 Sec. 44 allows a credit for an expenditure to provide
access to disabl ed persons, but sec. 44(d)(7) denies a deduction
for the sanme expenditure.
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Petitioners claimthat they are entitled to deduct the
Schedul e C expenses under sections 162 and 212.% Section 212 is
simlar to section 162 in that it allows as a deduction “all the

ordi nary and necessary expenses paid or incurred during the
taxabl e year” in connection with, anong other things, “the
production or collection of inconme”. W assune that petitioners

are relying primarily on section 162(a) since they describe the

Schedule C activity as a “small business”. See supra section |
of this report. In any event, we would reach no different result

if we were to consider the Schedule C activity under section 212.

The questions respondent has raised relating to
substantiation invol ve questions of fact; e.g., whether M. Good,
a cash nethod taxpayer with respect to the Schedule C activity,
can substantiate his 2002 Schedul e C expense of $427 for office
expenses. And while petitioners have in the petition assigned
error to respondent’s determ nations of deficiencies in tax and
penal ties, they have failed to conmply with the requirenent of
Rul e 34(b)(5) that the petition contain clear and conci se
statenents of the facts on which the petitioner bases the
assignnents of error. Moreover, at the conclusion of the trial,
we instructed the parties to file briefs, and we directed M.
Good to our Rules as to the formand content of briefs. W

enphasi zed the inportance of making proposed findings of fact.

4 In 2002, petitioners deducted $338 of interest that, if
deducti bl e, would be deducti bl e under sec. 163.
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See Rule 151(e)(3). Nevertheless, petitioners have failed to
include in their opening brief any proposed findings of fact,
including only the foll ow ng statenent under the heading
“Petitioners’ Request for Findings of Fact”: “The facts have
been stipulated and as so [sic] are found. The stipulation of
facts and the attached exhibits are attached are [sic]
i ncorporated herein.” W shall do our best in the |ight of the
i nadequat e assi stance provi ded by petitioners.

We can dispose summarily of the Schedul e C expenses ot her
than the Wb site nodification expenses; viz, the deductions for
of fi ce expenses and travel for 2001 and for interest, office
expense, travel, deductible neals and entertai nnent, and, under
the category “Qther expenses”, franchise fees for 2002. Putting
aside for the nonent petitioners’ claimof travel expenses
incurred in 2002, petitioners have not provi ded adequate
substantiation of the clained expenses. For substantiation,
petitioners offer only their own testinony and M. Good’'s self-
generated conputer records. Petitioners offer no receipts or
ot her evidence corroborating their testinmony and M. Good’' s
records. W need not, and do not, accept their unsupported
testinmony and records as adequate substantiation. See Hradesky

v. Conm ssioner, supra.

Wth respect to petitioners’ 2002 travel, the parties have
stipulated that, in October 2002, petitioners traveled to Mexico

for a vacation and paid for neals while there. Petitioners have
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failed to substantiate by adequate records or by sufficient
evi dence corroborating their statenents the business purpose of
the neal expenditures or the business relationship to them of
persons they entertained, and for that reason no deduction under
section 162 or 212 is allowable. See sec. 274(d).

C. Wb Site Mdification Expenses and D sabl ed Access
Credits

Section 44 provides small businesses with a credit for
expenditures to conply with the ADA. Petitioners claimto have
spent $10,475 in both 2001 and 2002 to conply with the ADA
Because of |limtations on the anpount of ADA conpliance
expenditures creditabl e against tax, petitioners clainmed disabled
access credits of only $5,000 and $4, 491 for 2001 and 2002,
respectively. They did not, however, ignore the noncreditable
portions of their clainmed ADA conpliance expenditures, and they
deduct ed $5, 475 each year as part of the Schedul e C expenses;
i.e., the Wb site nodification expenses.

We have in evidence two contracts (the contracts), each
entitled “Contract for Modification and Mui ntenance of Wbsite”,
and both calling for total paynents of $10,475, a downpaynent of
$2,495 to be made “upon signing of this contract” and the
bal ance, $7,980, to be evidenced by a note (the notes). The
first contract is between M. Good and Oryan; it was signed by
hi m on Cctober 19, 2001; it calls for nodification of his URL

ShopN2000. comf 62234, and it requires that he nmake the $2, 495
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downpaynent to Oryan. The second contract is between Ms. Sherner
Good and Advant age Managenent; it was signed by her on Novenber
20, 2002; it calls for nodification of a URL,
ShopN2000. com 60431, that petitioners did not own, and it
requires that she nake the $2,495 downpaynment to Advant age
Managenent. On Septenber 10, 2001, M. Good paid $2,495 by
credit card to “Nevada Corporate HQ s”, and, on Decenber 27,
2002, Ms. Sherner Good paid $2,495 by check to “Ckto Marketing
G oup” (together, the cash paynents). Presumably, petitioners
claimed the cash paynents as a portion of either Wb site
nodi fication expenses or the disabled access credits.?®
Respondent concedes that the cash paynments were nade, but views
the paynents not as fees to nodify petitioners’ Wb site to
accommodat e the di sabl ed but, essentially, as their expenditure
to participate in a bogus tax avoi dance schene. Petitioners have
failed to convince us that the cash paynments were nade for the
purpose they claim i.e., to nodify petitioners’ Wb site to
accommodat e t he di sabl ed.

Per haps in an unguarded nonent, Ms. Shernmer Good testified
on cross-exam nation that petitioners nmade their Septenber 10,
2001, paynent of $2,495 “for the franchise.” |f they nade the

paynent “for the franchise”, i.e., to participate in the Schedul e

> W cannot be sure, since, as stated, petitioners neither
supported the petition with clear and concise statenents of fact
nor provi ded any proposed findings of fact on brief.
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C activity for 2001, that could explain why they made it 39 days
before M. Good signed a contract purporting to nodify his Wb
site (and, indeed, 35 days before he acquired that Wb site).
That m ght al so explain why the paynent was nade to Nevada
Corporate H@ s, rather than to Oyan, the party to whomthe
contract required petitioners to nmake the downpaynent. The facts
surroundi ng the contract signed by Ms. Sherner Good are al so
suspi cious. The contract she signed referred to the wong URL,
she did not pay Advantage Managenent, as required by the
contract, but paid “Ckto Marketing G oup”, and she nmade the
paynment 37 days after the due date of the paynent required by the
contract. In both cases, other than the correspondence of the
anounts paid to the downpaynents called for by the contracts,
there is little evidence to support petitioners’ claimthat the
cash paynents were nade for Wb site nodifications to acconmobdate
t he disabl ed. |Indeed, there is evidence that no such
nodi fications were ever intended, at |east by the pronoters of
ShopN2000. com Respondent’s expert, M. N ccum testified that
there was only one Wb site, to which each URL owner had access
by way of a PIN, and that every PIN, enabled for that purpose or
not, appeared to have access to the text-only site for the
visually inpaired. That testinony is consistent with the
all egations in the conplaint that led to the injunction agai nst
Oryan’ s organi zing, pronoting, or selling ShopN2000 URLs.

Petitioners criticize M. N ccumfor |ooking at ShopN2000. com
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only in retrospect and wi thout having access to the underlying
conputer codes. Although aware in advance of M. N ccunis
testinony, petitioners presented no expert testinony in rebuttal.
M. N ccuminpressed us with his know edge of conputers and Wb
sites, and we have confidence in his opinions. W do not believe
that any nodifications were ever made to petitioners’ Wb site to
accommodat e the disabled. Mre inportantly, petitioners have
failed to convince us that they nmade the cash paynments for the
pur pose of obtaining nodifications to their Wb site.

Consi dering Ms. Shernmer Good' s testinony, M. N ccunis testinony,
t he di screpanci es between the paynent terns of the contracts and
petitioners’ actual paynents, and the identification of the wong
URL in the contract signed by Ms. Shernmer Good, we believe that
petitioners made the cash paynents to secure, as Ms. Sherner Good
describes it, “the franchise”; i.e., to secure undeserved tax
benefits well in excess of the cash paynents, and not for Wb
site nodifications to accommopdat e the di sabl ed.

Bef ore concluding this portion of our analysis, there is one
further issue to discuss. The contracts each call for deferred
paynents of $7,980, the bal ance of the $10, 475 contract price
above the required downpaynment of $2,495. The notes evi denced
t hose paynents and stated that the deferred paynments were to be
made froma portion of the revenues generated by the Wb site.
Petitioners believed that advertising revenue of $2 woul d be

applied to the notes every tine a visitor to ShopN2000. com 62234
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clicked on a nerchant’s banner. The 2002 Form 1099 shows a
paynent to M. Good of “[o]ther [i]ncone” of $4,198 from G&J
Eagle Enterprises, Inc., referring to account No. 62234.
Al t hough their briefs are unclear, petitioners appear to argue
that the 2002 Form 1099 evi dences advertising revenue of $4,198
applied in 2002 to M. Good's note. There is, however, no
evi dence ot her than the 2002 Form 1099 that M. Good earned any
advertising revenue fromthe operation of ShopN2000. com 62234 in
2002. Petitioners have not identified G& Eagle Enterprises,
Inc. Advertising revenue of $4,198 would indicate 2,099 clicks
in 2002. M. Nccumis of the opinion that, given the | ow vol une
of traffic expected by a ShopN2000.com URL owner, it woul d be
difficult to attract advertisers and advertising woul d not
provide a significant source of incone. W are not persuaded
that the 2002 Form 1099 is legitimate. Petitioners have failed
to persuade us that they earned any advertising revenue in 2002,
or that $4,198 was credited agai nst either note.

Petitioners have failed to show that they expended any noney
in either 2001 or 2002 to nodify their Wb site to acconmpbdate
t he disabled. Petitioners are not entitled to deductions for the
Web site nodification expenditures or to the disabled access

credits.



D. Concl usi on

We sustain respondent’s adjustnents disallow ng the Schedul e
C expenses and the di sabl ed access credits.

[11. Section 6662 Penalty

Section 6662 inposes a penalty equal to 20 percent of the
portion of any underpaynent which is attributable to, anong ot her
t hi ngs, a substantial understatenent of incone tax. Sec. 6662(a)
and (b)(2). An understatenent of incone tax is deened
substantial if it exceeds the greater of: (1) 10 percent of the
tax required to be shown on the return for the year, or (2)
$5,000. Sec. 6662(d)(1)(A). For those purposes, the amount of
an understatenent is reduced to the extent it is attributable to
a position (1) for which there is substantial authority, or (2)
whi ch the taxpayer adequately disclosed on his return and for
which there is a reasonable basis. Sec. 6662(d)(2)(B). In
addi tion, the section 6662 penalty does not apply to the extent
t he taxpayer can show that there was reasonabl e cause for the
under paynent and that he acted in good faith with respect
thereto. Sec. 6664(c)(1).

Gving effect to respondent’s adjustnents in the notice,
petitioners’ additional tax liabilities for 2001 and 2002 were
$6, 740 and $5, 697, respectively. The taxes required to be shown
on petitioners’ returns for 2001 and 2002 were $28, 432 and
$34, 606, respectively. Since each of the understatenents exceeds

$5, 000 (which is greater than 10 percent of the tax required to
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be shown on the returns--$2,843 in 2001 and $3, 461 in 2002),
t hose understatenents are substantial wthin the nmeani ng of
section 6662(d)(1)(A).

Respondent bears the burden of production with respect to
the section 6662(a) penalty. See sec. 7491(c). W have
previously stated that the “burden inposed by section 7491(c) is
only to cone forward with evidence regarding the appropri at eness
of applying a particular addition to tax or penalty to the

taxpayer.” Weir v. Comm ssioner, T.C Meno. 2001-184.

Respondent has satisfied his burden of production. Nevertheless,
the accuracy-related penalty specified by section 6662(a) is not
i nposed with respect to any portion of the underpaynent as to

whi ch the taxpayer has acted with reasonabl e cause and good
faith. Sec. 6664(c)(1). The taxpayer bears the burden of
proving his entitlenent to section 6664(c)(1) relief. Higbee v.

Comm ssioner, 116 T.C 438, 446 (2001). Petitioners are well

educated, with experience in business and accounting. |ndeed,

M. Good is a certified public accountant and, during the years
in question, was a partner in an accounting firm Petitioners
shoul d have been aware that the ShopN2000.com was a tax-reduction
schenme. W are convinced that, wi thout tax benefits, there was
no reasonabl e prospect of making any noney fromthe schene.
Petitioners have failed to show that they understood anythi ng

different. Petitioners have failed to show that, with respect to
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any portion of the underpaynents, they acted with reasonabl e
cause and in good faith.

Petitioners are liable for the section 6662(a) penalty
determ ned by respondent.

| V. Concl usi on

Petitioners are liable for the deficiencies in tax and

penal ti es determ ned by respondent.

Deci sion will be entered

for respondent.




