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SUPPLEMENTAL MEMORANDUM OPI NI ON

MARVEL, Judge: Petitioner and respondent filed conputations
for entry of decision under Rule 155.! W nust decide which
party’s nmethod of conputation is appropriate in determning the
anount of petitioner’s estate tax deficiency.

Backgr ound

On June 27, 2007, the Court filed its opinion, Estate of

Gore v. Commi ssioner, T.C. Menp. 2007-169, in this estate tax

case and the related gift tax case consolidated therewith, Estate

of Gore v. Conm ssioner, docket No. 467-02 (gift tax case), but

wi thheld entry of decision so that the parties could submt
conput ati ons under Rule 155.2 On Septenber 5 and 7, 2007,
respectively, petitioner and respondent filed their conputations
for entry of decision in this estate tax case. Because
petitioner’s and respondent’s conputations conflicted, we
schedul ed a hearing on the unagreed Rul e 155 conputations and
ordered the parties to file statenents detailing the itens of
di sagreenent and the reasons for the dispute.

On Cctober 5, 2007, petitioner filed a detail ed statenment of

the itens of disagreenent. Petitioner contends that respondent’s

1 Unless otherwise indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure.

2 The parties entered into an agreenent resolving the
conputation of petitioner’s gift tax liability, and decision was
entered in the gift tax case on Dec. 14, 2007.
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Rul e 155 conputation raises a new i ssue because it elimnates the
$1, 183,029 gift tax deduction that respondent allowed in
calculating the estate tax deficiency he determned in the
Sept enber 26, 2001, estate tax notice of deficiency. Petitioner
argues that, because respondent did not contest the gift tax
deduction before submtting his Rule 155 conputati on,
respondent’s attenpt to disallow the gift tax deduction raises a
new i ssue, which is prohibited by Rule 155(c).® Accordingly,
petitioner’s Rule 155 conmputation begins with the deficiency set
forth in the Septenber 26, 2001, estate tax notice of deficiency,

$1,071,650. Fromthat anmount, petitioner subtracts the

f ol | owi ng:
Credit allowed for taxes paid to Gkl ahoma
State as of statutory notice ($88, 737. 00)
Total State death tax paid as of 8/28/07 284, 406. 50
Bal ance of State death tax credit 195, 669. 50 ($195, 669. 50)
Addi ti onal expense submitted to IRS
and accepted 296, 292. 55
Executors fee paid to Pamel a Powel | 20, 814. 00
Interest to Okl ahoma (negotiated to
one-hal f of billed anpunt) 103,812.00
Total additional expenses without
Federal interest included 420, 918. 55
Tax on above anount at 55 percent (231, 505. 20)
Bal ance on tax 644, 475. 30

On Cctober 9, 2007, respondent filed his statenent regarding

the Rule 155 conputation dispute. Respondent’s conputation

3 Rul e 155(c) provides that “no argunment will be heard upon
or consideration given to the issues or matters di sposed of by
the Court’s findings and conclusions or to any new i ssues.”
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reflects an increased deficiency over the anobunt determned in
the estate tax notice of deficiency because in calculating the
estate tax deficiency in the notice, respondent clains, he
erroneously allowed a $1, 183,029 gift tax deduction.* Respondent
argues that no gift tax liability existed because decedent’s
transfer of the Marital Fund assets to the Gore Famly Limted
Partnership (GFLP) was inconplete for gift tax purposes.

Respondent contends that in Estate of Gore v. Conm ssioner, T.C

Meno. 2007-169, we held that the alleged transfer did not
constitute a gift because decedent did not relinquish control
over the Marital Fund assets. In addition, respondent argues
that the decision in the gift tax case, which petitioner
stipulated, reflects that petitioner had no gift tax deficiency
and provides that all gift tax paynents be credited agai nst
petitioner’s estate tax deficiency. Renoving the gift tax
deduction fromhis conputation and incorporating certain credits

and deductions clained by petitioner,® respondent determ ned an

4 Respondent apparently assuned that the gift tax deficiency
that was the subject of the gift tax case woul d be sustai ned by
this Court and cal culated the gift tax deduction accordingly.
Though the deduction has turned out to be erroneous, at the tine
of its allowance it was consistent wth respondent’s position in
the gift tax case. It seens that respondent’s error, if he
commtted any, was in not taking an inconsistent position in the
estate tax case to protect the revenue.

>In his determ nation, respondent found that petitioner had

not substantiated the $20,814 clai med as executor’s fees or
$55, 000 of the $284, 406.50 petitioner clainmed as death taxes paid
(continued. . .)
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estate tax deficiency of $1,361,004.03. Respondent, however,
limted the deficiency asserted in his Rule 155 conputation to
$1, 071, 650, the anpunt determined in the estate tax notice of
defi ci ency.

On Cctober 15, 2007, we conducted a hearing on the Rule 155
conputation issue. Counsel for both parties appeared and were
heard. At the hearing, respondent’s counsel conceded deductions
by petitioner for the $20,814 in executor’s fees, the additional
$55, 000 in &l ahoma estate taxes, and $12,495 in attorney’s fees.
The only remaining issue is whether the erroneous gift tax
deduction allowed in the Septenber 26, 2001, estate tax notice of
deficiency should be included in the Rule 155 conputation of
petitioner’s estate tax deficiency.

Di scussi on

Under Rule 155(a), after the Court files its opinion
determning the issues in a case, the Court may withhold its
decision to allow the parties to submt conputations of the
correct anmount of the taxpayer’s deficiency to be entered as the
deci sion pursuant to the findings and concl usi ons of the Court.
|f the parties disagree on the anount of the deficiency to be
entered as the decision, either or both of themmy file a

conputation of the deficiency they believe to be in accordance

5(...continued)
to the State of Okl ahoma.
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with the findings and conclusions of the Court. At the Court’s
discretion, the parties may then be given an opportunity to be
heard in argument thereon, and the Court wll determ ne the
correct deficiency. Rule 155(b). However, parties nay not raise
new i ssues or matters in their Rule 155 conputations. See supra

note 3; see also Rule 155(c); Bankers Pocahontas Coal Co. v.

Burnet, 287 U.S. 308, 312 (1932). The starting point for the
conputation is the notice of deficiency fromwhich the parties
conpute the redeterm ned deficiency on the basis of matters
agreed to by the parties or determ ned by the Court. See Hone

G oup, Inc. v. Comm ssioner, 91 T.C 265, 269 (1988), affd. 875

F.2d 377 (2d G r. 1989).

Petitioner contends that the issue regarding the gift tax
deduction is a new i ssue which respondent may not assert in his
Rul e 155 conputati on. Respondent concedes that he failed to
recogni ze his conputational error in the notice of deficiency and
that he failed to plead an increased deficiency during
l[itigation. Nevertheless, respondent argues that the question of
whet her decedent’s transfer of the Marital Fund assets to GFLP
constituted a conpleted transfer for gift tax purposes was
directly at issue in this estate tax case and in the gift tax
case.

We agree with respondent. Wile the notice of deficiency

serves as a starting point for the Rule 155 conputation, the
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parties nmust conpute the deficiency on the basis of the matters
deci ded by the Court. See id. Petitioner cannot reasonably
contend that the validity of the alleged transfer giving rise to
the gift tax deduction was not at issue. At trial, petitioner
asserted various argunents relating to the transfer of assets to
GFLP, but we ultimately held that decedent did not conplete the
transfer as clainmed. Because the attenpted transfer of the
Marital Fund assets to GFLP was not conpl eted and did not
constitute a gift, a gift tax liability attributable to the
transfer of Marital Fund assets did not arise, and no gift tax
deduction is warranted. In the gift tax case, petitioner
acknow edged this result by entering into an agreenent
recogni zing that petitioner was not liable for any gift tax
deficiency and crediting all gift taxes paid against petitioner’s
estate tax deficiency. The allowance of a gift tax deduction for
$1, 183,029 would not reflect the findings of the Court in this
estate tax case or result in a correct conputation of
petitioner’s estate tax deficiency.

Respondent’ s conputation incorporates the parties’
stipulations and the findings of the Court and accounts for the

appropriate credits and deductions clai med and substanti ated by
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petitioner.® Consequently, we adopt respondent’s conputation and
conclude that petitioner’s estate tax deficiency is $1,071, 650.

To reflect the foregoing,

Deci sion will be entered

in accordance with respondent’s

conput ati on.

6 Al t hough respondent conceded several credits and
expenditures at the Oct. 15, 2007, hearing that he did not
include in his initial Rule 155 conputation, we note that whether
or not respondent takes these additional expenses into account is
irrel evant because the resulting estate tax deficiency woul d
still exceed $1, 071, 650.



