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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

MARVEL, Judge: Respondent determ ned a deficiency of

$1,071,650 in the Federal estate tax of the Estate of Sylvia Gore
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(the estate).! By separate notice of deficiency, respondent
determ ned a Federal gift tax deficiency of $918,962 with respect
to Sylvia Gore’s 1997 taxable year. The personal representative
of the estate filed separate petitions to redeterm ne the
deficiencies of the estate. These cases were consolidated for
purposes of trial, briefing, and opinion pursuant to Rule 141(a)
because they present comon questions of fact and | aw
Hereinafter, we shall refer to these consolidated cases as this

case.

Al section references are to the Internal Revenue Code
(Code) in effect for June 12, 1997, the date of Sylvia CGore’s
death, and for the taxable year 1997, and all Rule references are
to the Tax Court Rules of Practice and Procedure.
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After concessions,? the issues presented are:?

’2ln the estate tax notice of deficiency, respondent
determ ned that the value of a $250,000 St. Francis Hospital,
Inc. bond was includable in Sylvia Gore’s (decedent’s) gross
estate under sec. 2038, or, alternatively, under either sec. 2031
or 2033. In the stipulation of facts, petitioner concedes that
the bond is includable in decedent’s gross estate.

In the estate tax notice of deficiency, respondent
di sal |l oned a deduction of $19,084 for a note payable from
decedent. In the stipulation of facts, petitioner concedes that
the estate is not entitled to deduct $19,084 as a debt of
decedent.

In the explanation of adjustnents section of the estate tax
noti ce of deficiency, respondent determ ned that the fair narket
value of the Gore Famly Limted Partnership (G-LP) was
$4, 997, 280. However, respondent used $4, 997,290 as the val ue of
GFLP in conputing the transfers during decedent’s life reflected
in the explanation of itens. Although petitioner raised the
i ssue of this $10 discrepancy in the petition, petitioner
abandoned the issue in petitioner’s trial nmenorandum

During the audit in this case, a $65,000 G and Ri ver Dam
Aut hority bond that had not been reported as an asset of the
estate for estate tax purposes was discovered. The parties agree
that the G and River Dam Authority bond was not transferred to
GFLP and is includable in decedent’s gross estate under sec.
2033.

SPetitioner has raised two additional issues, but we need
not decide themin this opinion:

(1) Petitioner raised the issue of whether respondent
allowed the maximumcredit for State death tax under sec. 2011
The estate clained a credit of $56,813 for State death taxes on
Form 706, United States Estate (and Ceneration- Ski pping Transfer)
Tax Return, and respondent has not disallowed that credit.
Petitioner represents that Okl ahoma has issued alternative orders
assessing additional death tax liabilities, and resolution of the
estate’s State death tax liability is pending before the Okl ahoma
Tax Comm ssion. Respondent correctly notes that the maxi mum
anmount of credit allowed under sec. 2011 depends on the size of
the adjusted taxable estate for Federal estate tax purposes.
Respondent represents that he will allow an additional credit for

(conti nued. . .)
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(1) Whether the values of the assets of the Sidney Core
Marital Fund (Marital Fund assets) are includable in Sylvia
Gore’s (decedent’s) gross estate under section 2033 or section
2041;

(2) alternatively, if decedent conpleted a transfer of
Marital Fund assets to the Gore Famly Limted Partnership (GFLP)
bef ore her death, whether the values of those assets are
i ncludabl e in decedent’s gross estate under sections 2041, 2036,
and/ or 2038;

(3) alternatively, if the value of the property to be
included in decedent’s estate is that of a 32.667-percent |limted
partnership interest in GFLP, whether the value of that interest
on June 12, 1997, was $1, 260, 472, as respondent contends, or
$740, 036, the value reported on the estate’'s Federal estate tax
return;

(4) if the values of the Marital Fund assets are includable

in decedent’s gross estate under sections 2033, 2036, 2038,

3(...continued)
State death tax, if it is paid and clainmed by the estate within
the period specified in sec. 2011(c)(1).

(2) Petitioner also raised the issue of whether respondent
erred in not applying a $192,800 Federal estate tax paynment nade
on July 14, 2000, to reduce the anount of the estate tax
deficiency respondent determned in the notice of deficiency
dated Sept. 26, 2001. Respondent represents that the estate’s
unassessed prepaynent of estate tax has been credited to the
estate’s account and wll be treated as a July 14, 2000, paynent
in conputing any outstanding estate tax liability as a result of
t hi s opi ni on.
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and/or 2041(a)(2), whether decedent’s gross estate should be
reduced by $46, 664, the anount of a note payable to decedent from
GFLP

(5) if decedent conpleted a transfer of the Marital Fund
assets to GFLP and nmade gifts of GFLP Iimted partnership
interests to the trusts for decedent’s children before her death,
whet her the gifts to the trusts should be treated, for val uation
purposes, as indirect gifts of Marital Fund assets to GFLP' s
partners’ capital accounts or as direct gifts of limted
partnership interests;

(6) whether the value of a Smth Barney investnent account
(%$102,139) is includable in decedent’s gross estate under section
2033;

(7) whether decedent’s estate is entitled to deduct
adm ni strati on expenses in excess of those already clainmed and
al  oned under section 2053; and

(8) whether decedent’s estate is entitled to deduct ad
val oremtax of $3,367 under section 2053.

FI NDI NGS OF FACT
Backgr ound

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the suppl enmental stipulation of
facts are incorporated herein by this reference. Decedent was

domciled in Tulsa, Olahoma, at the tinme of her death, and her
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estate is adm nistered there. The estate’s personal
representative, Panela Powell (Ms. Powell or petitioner), resided
in Tul sa, Cklahoma, when she petitioned the Court on behal f of

t he estate.

Decedent died on June 12, 1997, and was the surviving spouse
of Sidney Gore, who died on January 25, 1995. Decedent and
Sidney Gore were married for 49 years and had two children,

M chael Gore (M. CGore) and Ms. Powell, and one grandchild, AP,
the son of Ms. Powel | .

During his lifetime Sidney Gore was involved in the oi
production business. At the tine of his death, the bulk of his
assets consisted of investnments in oil conpanies and in
Government bonds. Sidney CGore had lived a frugal |life and had
accunul at ed consi derable weal th, but he did not share the details
of his finances with his famly nenbers or discuss his financial
matters wth them

Decedent did not work outside of the hone and did not
accunul ate substantial assets of her own during her marri age.
Nei t her decedent nor her children participated in Sidney Gore’s
busi ness activities or in the managenent of his investnents, and
they had little knowl edge of his financial affairs.

Estate Plans of Sidney Gore and Decedent

On Cctober 20, 1988, Sidney CGore executed a Declaration of

Trust Creating the Sidney Gore Trust (Sidney Gore Trust



- 7 -
declaration), in which he appointed hinself trustee and stated
his intention to fund the trust with $100 and “all of the
Properties, Assets and Securities described in ‘Schedule A ".4
The Sidney Gore Trust declaration further provided that Sidney
Gore retained the power to revoke the Sidney Gore Trust and that
he was entitled to all trust income during his life.

The Sidney CGore Trust declaration also provided that, upon
Si dney CGore’s death, decedent woul d beconme the successor trustee
of the Sidney Gore Trust and that after debts, taxes, and
adm ni stration costs had been paid, the trust would be divided
into two shares or funds--the Sidney Gore Marital Fund (Marital
Fund) and a credit shelter fund to be known as the Sidney Core
Famly Fund (Famly Fund). The Famly Fund was to contain
property in a dollar amobunt equal to that which could pass free
of the Federal estate tax by reason of the unified credit, and
the Marital Fund was to contain the bal ance of the Sidney CGore
Trust assets.

Wth regard to the principal and incone of the Marital Fund,
the Sidney Gore Trust declaration provided, in pertinent part, as
fol |l ows:

(a) Commencing at nmy death and during the life of
my Wfe, the Trustees shall pay the incone to ny Wfe

in nonthly or nore frequent installnments as may be
convenient to her.

“Schedul e A was not attached to the copy of the Sidney Gore
Trust declaration in the record.
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(b) The Trustees also shall pay to ny Wfe such
anounts, without limtation, fromthe principal of the
Marital Fund, as she fromtinme to tine may direct by
witing filed wth the Trustees, or if she is acting as
a Co-Trustee hereunder by witing filed wwth the Trust
Records, and copy thereof delivered to the Co-Trustee.

(c) In addition to the said paynents, the Trustees
may fromtinme to tine pay to ny Wfe such anounts from
the principal of the Marital Fund, as they deem
necessary for her support, maintenance, health and
reasonabl e confort, taking into consideration the
standard of living to which she is accustonmed at ny
deat h.

* * * * * * *

(e) MWW Wfe shall have and is hereby granted the
power to appoint the principal and any undistributed
i ncome, to any person exercisable only by a provision
in the Last WIIl and Testanment of ny Wfe expressly
exercising said power under the right hereby granted.

(f) Upon the death of ny Wfe, the Trustees shal
distribute the then renai ning principal and
undi stributed incone in the Marital Trust, to such
appoi ntee or appointees (including the Estate of ny
Wfe), in such manner as ny Wfe nmay appoint by her
Last WII and Testanent, and, to the extent that ny
Wfe shall fail validly to exercise said Power of
Appoi ntment, the principal and any accrued or
undi stri buted incone, shall be distributed to the
Trustees of the Famly Fund, to be adm ni stered and
di stributed as herein provided for the Fam |y Fund.

Al Paynments nmade by the Trustees to ny Surviving
Wfe shall be made first out of the Sidney Gore Marital
Fund, both incone and principal, until said Fund is
conpl etely exhausted. Thereafter, if necessary,
paynments may be nmade fromthe Fam |y Fund.
Wth regard to the principal and incone of the Fam |y Fund,
the Sidney Gore Trust declaration provided that, during the life

of decedent:
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(a) The Trustees may, if the Marital Fund is
exhausted, pay the incone to ny Wfe, in nonthly or
nore frequent installnments as may be convenient to her.
(b) I'n addition to the said paynents, if the

marital fund is exhausted, the Trustees may fromtine

to tine pay to ny Wfe such anounts fromthe principal

of the Fam |y Fund, as they deem necessary for her

support, mai ntenance, health and reasonabl e confort,

taking into consideration the standard of living to

whi ch she is accustoned at ny death
The Sidney Gore Trust declaration further provided that after
decedent’s death, the | esser of $100,000 or one-fourth of the
assets remaining in the Famly Fund would be distributed to each
of M. Gore and Ms. Powel |, and the bal ance of the assets would
be divided equally into two separate funds--the M chael Gore Fund
and the Panela M Gore Fund.?®

On Cctober 20, 1988, Sidney Gore executed his Last WIIl and
Testanment. 1In his will, Sidney Gore appoi nted decedent as
executrix, and he bequeathed all personal property to her. The
wi |l devised the residue of his estate to decedent, as the
successor trustee of the Sidney Gore Trust, to be held and
distributed in accordance with the Sidney Gore Trust decl aration.

Al so on October 20, 1988, decedent executed a Declaration of
Trust Creating the Sylvia Gore Trust (Sylvia Gore Trust

decl aration), which contained provisions substantially identical

to those of the Sidney Gore Trust declaration, and a Last WII

¢ refer to Panela M CGore as Panela Powell or Ms. Powel |
t hroughout this opinion.
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and Testanment, which contained provisions substantially identical
to those of Sidney Gore’s will. The Sylvia Gore Trust
decl arati on naned decedent as trustee of the Sylvia Gore Trust
and provided that the trust would be funded with $100 and “all of
the Properties, Assets and Securities described in ‘Schedul e
A'".% The Sylvia Gore Trust declaration also provided that
decedent retained the power to revoke the Sylvia Gore Trust and
was entitled to all trust income during her life.

Several years later, on January 24, 1995, Sidney CGore net
with his accountant, Cecilia Bowers, in the hospital where he was
hospitalized. On several previous occasions, Ms. Bowers had
di scussed with Sidney Gore her belief that the Sidney Gore Trust
was not funded.’” At the January 24 neeting, Sidney Core
expressed to Ms. Bowers his concerns about preserving the wealth
he had accunul ated through his life’'s work, protecting his assets
fromwaste, and conserving themfor future generations. Sidney
CGore al so expressed to Ms. Bowers his concern about decedent’s
future needs. He wanted to ensure that decedent woul d be
financially secure after his death and that his assets were nade

avail able to her for that purpose.

6Schedul e A was not attached to the copy of the Sylvia Gore
Trust declaration in the record.

'Nei ther party contends that the Sidney Gore Trust was not
funded, and both parties assune, for purposes of this case, that
the Sidney Gore Trust was funded at the tinme of his death.
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After Sidney Gore’s death on January 25, 1995, and in
response to his concerns, Ms. Bowers first proposed the idea of a
l[imted partnership to Ms. Powell and M. Gore and | ater
di scussed it wth decedent. M. Bowers had little experience
with famly limted partnershi ps and had never recomended one to
a client before she nade the proposal to the Gore children, so
she recommended that Ms. Powell, M. Gore, and decedent retain an
attorney to further advise themabout a limted partnership. M.
Powel | and M. Gore ultinately engaged the services of attorneys
John L. Boyd and Ji m Bi shop.

On Decenber 11, 1996, the Estate of Sidney CGore filed a
General Inventory and Appraisenent in the District Court for
Tul sa County, State of Oklahoma (district court). The inventory
reported the total value of Sidney CGore’s estate as $4, 568, 204.

Fornati on of GFLP

On Decenber 19, 1996, Ms. Powel|l and M. CGore executed a
Certificate of Limted Partnership for GFLP (certificate), which
they filed with the secretary of state of the State of Ckl ahonma.
The certificate set forth the nane of the partnership, designated
John L. Boyd as its service agent, naned Ms. Powel|l and M. Core
as the general partners, and provided that the partnership was to

exi st for 49 years and 12 days commenci ng on Decenber 19, 1996.8

8Sti pul ation 22 erroneously states that the commencenent
date specified in the certificate is Dec. 26, 1996
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Al t hough Ms. Bowers had consulted decedent about form ng G-LP
decedent did not participate in its formation. On Decenber 26
1996, the secretary of state for the State of Gkl ahoma issued a
formal certificate.?®

On Decenber 26, 1996, Ms. Powell and M. CGore executed the
GFLP Partnership Agreenent (partnership agreenent). The
partnership agreenent provided that GFLP was formed for
i nvest ment purposes and that profits and | osses woul d be
all ocated in proportion to the capital accounts of the partners.
Wth regard to initial capital contributions to G-LP, the
partnership agreenent provided, in part, the foll ow ng:

Each Partner shall make an initial contribution to the

capital of the Partnership, sinultaneously with the

execution of this Agreenent, in the anobunt shown on

Schedule A. I n consideration, each Partner shall be

i ssued such nunber of units of Partnership interest

(“Partnership Units”) as is indicated on Schedule A,

consi sting of the nunber of units of General

Partnership interest (each a “General Partnership

Unit”) and units of Limted Partnership interest (each

a “Limted Partnership Unit”) shown on Schedul e A

Each Partnership Unit shall represent equival ent

econom c interests in the Partnership.
Schedule A to the partnership agreenent nanmed only M. CGore and
Ms. Powel|l as general partners and did not list the nanes of any
l[imted partners. Schedule A showed that M. Gore and Ms. Powel |

had contributed $500 each for a general partnership unit. In

Respondent does not dispute that GFLP is a valid entity
under Il ahoma | aw.
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fact, neither M. Gore nor Ms. Powel|l nade any capital
contributions when the partnership agreenent was execut ed.

Di stributions From Sidney Gore’s Estate

On Decenber 30, 1996, the district court entered an Order
for Partial Distribution in the Estate of Sidney CGore that
provided for distribution of the follow ng property to the Sidney
Gore Trust:

Schedul e A--Real Estate

(1) Mneral interest in
Henry H Il gas well (Henry Hill |ease)

Schedul e B--Stocks and Bonds

(2) 2,500 common shares of

Tenneco, Inc. (Tenneco)
(3) 3,000 conmon shares of

Mobi | Cor p. (Mobi 1)
(4) 6,000 conmmon shares of

Chevron Cor p. (Chevron)
(5) 15,000 common shares of

Exxon Cor p. ( Exxon)
(6) 3,600 conmon shares of

Anmoco Cor p. (Anmoco)
(7) 200 common shares of

Texaco, Inc. ( Texaco)
(8) 10,200 common shares of

Phillips Petrol eum (Phillips)
(9) 12-year and 15-year State

of Israel savings bonds (State of Israel bonds)

(10) G and River Dam Aut hority

Okl ahoma bond; 5. 25-percent

interest, maturing on June 1

2002, and held in a Pai ne

Webber account (GRDA bond No. 1)
(11) G and River Dam Aut hority

Okl ahoma bond; 6. 8- percent

interest, maturing on June 1

1997, and held in a Snmith

Bar ney account (GRDA bond No. 2)
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(13)

(14)
(15)

(16)
(17)

(18)
(19)

(20)
(21)
(22)

(23)
(24)

(25)
(26)
(27)

The Order for
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50 Grand River Dam Authority
Okl ahoma bonds; 5. 2-percent
interest, maturing on June 1
2000, and held by U S. Trust
Co.

10 U. S. Governnment savings
bonds, series E

St. Francis Hospital
Col oni al tax-exenpt
mut ual fund

bond

(GRDA bond No. 3)

(savi ngs bonds)
(St. Francis bond)

(Col oni al Fund)

Schedul e CG--Cash and Certificates of Deposit (CDs)

17 $100 bills

Boat nen’ s Bank checki ng
account No. XX-XXXX-XX6478

Two Treasury notes

Commer ci al Federal CD No.
XXXXX10- 2

Val | ey National CD
No. xxx48

Val | ey National CD
No. xxx09

Bank of Ckl ahonma CD

NOo. XXX-XXXXX36
State Bank CD No.
State Bank CD No.

XXXXX11
XXX51

Schedul e D--Tangqi bl e Per sonal

(Si dney Gore account
No. 6478)
(Treasury notes)

(Commrerci al Federal CD)
(Vall ey National CD

No. 1)
(Vall ey National CD

No. 2)

(Bank of Ckla. CD)
(State Bank CD No. 1)
(State Bank CD No. 2)

Property

Househol d furni shi ngs
Per sonal cl ot hi ng
Weddi ng band and watch

Parti al

Distribution did not specify how the

property distributed to the Sidney Gore Trust was to be allocated

as between the Mrital

Fund and the Fam |y Fund.

However, the

Sidney CGore estate’s Form 706, United States Estate (and

Gener ation- Ski ppi ng Transfer) Tax Return,

dat ed Cctober 22,

1996,

reported that the estate’s assets were to be distributed as

foll ows:

(1) Decedent was to receive the marital

hone, Bank of
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Okl ahoma checki ng account No. xxxxxx6672 (joint account No.
6672), Social Security death benefit, household furnishings,
personal itens, car, and two individual retirenent accounts, the
cunmul ati ve val ue of which was in excess of $500,000; (2) the
Fam |y Fund was to receive cash of $542,000; and (3) the Marital
Fund was to receive specific assets listed on pages 17-20 of the
estate tax return, which included the assets referenced in
schedules A, B, and C of the Order for Partial Distribution, ! a
Grand River Dam Aut hority Okl ahoma bond bearing a 5.5-percent
interest rate that matures on June 1, 2009, and all egedly was
held in a Pai ne Wbber account (GRDA bond No. 4),! a Grand
Ri ver Dam Aut hority Okl ahoma bond bearing a 5.0-percent interest
rate that matured on June 1, 2001, and was held in the sanme Paine
Webber account as GRDA bond No. 1 (GRDA bond No. 5), a G and
Ri ver Dam Aut hority Okl ahoma bond bearing a 5.0-percent interest
rate that matured on June 1, 2001, and was held in a Merril

Lynch account (GRDA bond No. 6), an individual retirenent

1A Val l ey National CD No. xxx24 was |isted on Schedule M
Bequests, etc., to Surviving Spouse, of the Sidney CGore estate’s
Form 706. However, two Valley National CDs with different
nunbers and different maturity dates were included on the O der
for Partial Distribution.

't is unclear fromthe record whether this bond actually
exi sts or whether Sidney CGore’s estate confused it w th another
bond in reporting it on Form 706. The only nmention of this bond
is in the Sidney Gore estate’s Form 706; it was not referred to
in any other docunents in the record, including the Paine Wbber
account statenent and the parties’ valuation experts’ reports.
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account, and various dividends and accrued interest paynents with
respect to the assets nentioned in (3) above, the cunul ative net
val ue of which was in excess of $3,800,000. Sidney Gore’s estate
clained a marital deduction of $4,411, 359 on Form 706 for the
property distributed to decedent and the Marital Fund. The Form
706 reported a taxable estate of $642,411.1

On Cctober 8, 1997, the district court issued an O der
Al'l owi ng Fi nal Account, Determ nation of Heirship and Fi nal
Decree of Distribution in the Estate of Sidney Gore. This order
aut hori zed the distribution of GRDA bond No. 1, GRDA bond No. 5,
and any other property not otherw se nentioned or distributed to
Ms. Powel |l as successor trustee of the Sidney Gore Trust.?®®

Modi fication of Decedent’s Estate Pl an

On Decenber 23, 1996, decedent executed a Uni form Durabl e

Power of Attorney in which she designated Ms. Powell her

12The Form 706 for the Estate of Sidney Gore is the only
docunentary evidence in the record as to whether the assets
enunerated in the Order of Partial Distribution dated Dec. 30,
1996, were distributed to the Sidney Gore Trust, or that the
Marital Fund, in fact, was funded.

13The record does not disclose why both the Dec. 30, 1996,
order and the final order of Cct. 8, 1997, authorized the
di stribution of GRDA bond No. 1 and why neither order
specifically authorized the distribution of GRDA bond No. 4, if
it existed, and GRDA bond No. 6. W shall assune, for purposes
of this opinion, that the reference to “any other real or
personal property not inventoried and appraised in this estate
and not referred to herein” in the final order of Cct. 8, 1997,
operated to authorize the distribution of GRDA bonds Nos. 4 and
6.
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attorney-in-fact. On January 3, 1997, decedent resigned as
trustee of the Sylvia Gore Trust, and Ms. Powel| becane the
successor trustee. On January 8, 1997, decedent executed the
followng five docunents in the presence of her attorneys and Ms.
Powel | :  First Amendnent Restating the Declaration Creating the
Sylvia Gore Trust (amendnent); Last WIIl and Testanent of Sylvia
CGore; Declaration Creating the Panela M Powel |l Irrevocabl e
Trust (Panmela Powell Trust); Declaration Creating the M chael
Gore Irrevocable Trust (M chael Gore Trust); and Exercise of
Power and Irrevocabl e Assi gnnment (assignnment).

The Anendnent

The amendnent provided that “all the property in which
have an interest is fromthis date forward subject to the trust
which | now restate whether such property is set forth in an
attached schedul e or is unschedul ed, whether real or personal,
tangi bl e or intangible”. The anendnent al so provided that
decedent retained the power to revoke the Sylvia Gore Trust at
any tinme, that decedent was entitled during her life to any
anount of incone or principal fromthe Sylvia Gore Trust she
requested, and that, upon decedent’s death, the remaining
undi stri buted incone and principal would be distributed equally

to the Panela Powell Trust and the M chael Gore Trust. I n

YNo schedul e or other description of property was attached
to the copy of the anendnent in the record.
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addi tion, the anmendnent contained a clause entitled “SPECIFIC
| N\VESTMENT”, whi ch provided that “1 have or shall invest or
direct investnents of the assets subject to this trust in the
Gore Famly Limted Partnership.” The amendnent appoi nted Ms.
Powel | trustee.

The Panela Powell and M chael Gore Trust Decl arations

The Panel a Powel | and M chael Gore Trust declarations
cont ai ned substantially identical provisions. Under their
respective trust declarations, Ms. Powel|l and M. Gore were
entitled during their lives to receive incone fromtheir trusts
and such anounts of principal as they requested. The
decl arati ons nanmed the Trust Conpany of Okl ahoma (TCO) trustee of
the trusts. The declarations directed TCOto distribute trust
princi pal as necessary for the health, education, and mai nt enance
of Ms. Powell, M. Gore, and any of their descendants but limted
the total principal distributions that could be nade from each
trust to $100,000 in any year. |In addition, the declarations
contained a clause entitled “SPECI FI C | NVESTMENT”, whi ch provided
as follows:

Subj ect to the approval of the general partners, the

Trustee is directed to invest the initial investnent of

$500 as a limted partner in the Gore Famly Limted

Partnership * * * It is ny intention to make further

gifts to the Trustee of this trust as a limted partner
of the aforesaid partnership.
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Decedent’s Last W1l and Test anent

Decedent’s January 8, 1997, will revoked her last will and
testanent of October 20, 1988, and appointed Ms. Powel | personal
representative. Decedent’s wll provided that after her estate’s
expenses and taxes were paid, the residue of her estate,
including all property over which she held a power of appointnent
at death, would be distributed to the trustee of the Sylvia CGore
Trust.

The Assi gnnent

The assignnent provided, in pertinent part, as follows:

The Sidney Gore Marital Trust provides, inter
alia, that 1, Sylvia Gore, the undersigned surviving
spouse of Sidney Gore, am enpowered to withdraw all or
any portion of the assets of the Marital Trust. |,
therefore, on this 8th day of January, 1997, exercise
the aforesaid power by withdrawing all those assets
received or to be received by the Marital Trust. Such
wi t hdrawal s shall be effected as foll ows:

1. | hereby assign assets having a fair market
val ue of $100,000 to the Trust Conpany of Ckl ahons,
Trustee of the Panela M Powel | Irrevocable Trust and

assets having a fair market value of $100,000 to the
Trust Conpany of Okl ahonma, Trustee of the Mchael Core
I rrevocabl e Trust. The aforesaid assets are to be
adm ni stered and distributed pursuant to the terns of
each respective trust.

2. | hereby assign the remai nder of those assets
received or to be received by the Marital Trust to the
Gore Famly Limted Partnership, the beneficial
interest to be allocated as foll ows:

(a) An undivided one-third interest shall be
credited to the capital account of Panela M
Powel I, Trustee of the Sylvia Gore Revocabl e Trust
dat ed Cctober 20, 1988, as anended;
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(b) An undivided one-third interest shall be
credited to the capital account of the Trust
Conmpany of Ckl ahoma, Trustee of the M chael Core
I rrevocabl e Trust; and

(c) An undivided one-third interest shall be
credited to the capital account of the Trust
Conpany of Okl ahoma, Trustee of the Panela M
Powel | Irrevocabl e Trust.
| hereby authorized [sic] and enpower Panela M

Powel | as ny attorney-in-fact with all those powers

granted to her by that certain Durable Power of

Attorney dated Decenber 23, 1996, to act in ny behalf

for the purpose of executing this Exercise of Power and

| rrevocabl e Assi gnnent.

The assignnment did not identify or describe any specific assets
to which it was to apply, and it is unlikely that decedent knew
when she signed the assignnent the specific assets that Sidney
Gore and/or the Sidney Gore Trust owned.

Bef ore her death, decedent did not transfer title to any
assets in the Marital Fund to TCOto fund the gifts of $100, 000
to each of the Mchael Gore and Panela Powel|l Trusts.! After
January 8, 1997, decedent did not execute any ot her docunents
confirmng any transfer of assets pursuant to the assignnent,
reflecting any gifts of GFLP partnership interests, or

docunenting any sale or transfer of assets to GFLP

%I'n the estate tax notice of deficiency, respondent
determ ned that the fair nmarket value of G-FLP was $4, 997, 280.
This figure does not include the two $100, 000 anpbunts assigned to
the children’s trusts that were reported as gifts on decedent’s
gift tax return. However, respondent has not asserted an
i ncreased estate tax deficiency to reflect the estate tax on the
$200, 000.
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Managenment of GFLP During Decedent’'s Life

Fromits formation in Decenber 1996 through and incl udi ng
June 12, 1997, the date of decedent’s death, GFLP did not operate
a business or engage in any business or investnent activity.
During that sanme period, GFLP did not hold legal title to any
Marital Fund assets other than a bank account opened in February
1997.

On January 30, 1997, Ms. Powel |l delivered 40 certificates,
representing all of the Tenneco, Mobil, Chevron, Exxon, Anopco,
and Texaco shares, 9,300 of the 10,200 shares of Phillips stock
in the Marital Fund,!® and 500 shares of Newport News
Shi pbui I ding, Inc. stock (Newport News stock)?! to TCO. Each of
the 40 certificates delivered to TCO was regi stered to Sidney
Gore, except the certificates for 8,000 shares of Exxon stock
registered in the names of Sidney Gore and decedent as j oint

tenants. When she delivered the certificates to TCO, M. Powel |

18St i pul ati on 100 states that certificates representing al
of the shares of Phillips stock in the Marital Fund were
delivered to TCO. However, M. Core’'s estate tax return lists
10, 200 shares of Phillips stock as a distribution to the Marital
Fund. The record does not disclose what happened to the
remai ni ng 900 shares.

"The 500 shares of Newport News Shipbuilding, Inc. stock
were omtted fromboth the Dec. 30, 1996, Order for Parti al
Distribution in the Estate of Sidney Gore and the retai ned Form
706 for Sidney Gore's estate. The parties have stipul ated that
t he Newport News stock was distributed to the Sidney Gore Trust.
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did not instruct TCOto reregister the shares in the nane of
GFLP.

On February 20, 1997, Ms. Powell and M. Gore, in their
capacity as general partners of GFLP, entered into an | nvestnent
Managenent Agency Agreenent (agency agreenent) with TCO  The
agency agreenent stated in part the followi ng: “[GFLP] hereby
delivers to * * * [TCO the assets described in ‘Exhibit A
attached hereto and nade a part hereof. Any additional assets
deposited by * * * [GFLP] will also be held pursuant to this
Agreenment when accepted by * * * [TCO.”'® The agency agreenent
further provided that TCO (1) Shall safekeep, collect and
receive incone from and invest or dispose of the assets
deposited as directed by GFLP; (2) shall have the authority and
discretion to sell or exchange any assets deposited by G-LP; (3)
shal |l distribute inconme or principal upon the request of GFLP
and (4) shall periodically analyze the assets held.

On February 24, 1997, M. Core contributed $500 to G-LP for
his 1-percent general partnership interest, and on March 1, 1997,

Ms. Powel |l contributed $500 for her 1-percent general partnership

8No “Exhibit A’ was attached to the copy of the agency
agreenent in the record.
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interest.' The funds to make the contributions canme from
decedent .

On February 25, 1997, decedent signed a $1, 000 check nade
payable to TCO which was delivered to TCOw th instructions to
treat the paynent as a $500 contribution to GFLP on behal f of
each of the Panela Powell and M chael Gore Trusts. On February
27, 1997, in response to decedent’s request, TCO issued two $500
checks, representing the initial capital contributions by the
Panel a Powel | and M chael Gore Trusts for their 1l-percent limted
partnership interests, to G-LP

On February 25, 1997, Ms. Powel| opened a checking account
for GFLP, account No. XX-XXXX-xXx7045 (GFLP account No. 7045),
with an initial deposit of $24,168.10.2° On March 3, 1997, M.
Powel | deposited $2,000, representing the capital contributions
of Ms. Powell, M. CGore, the Panela Powel| Trust, and the M chael
Gore Trust, into GFLP account No. 7045. Additional deposits of
$226, 456. 76 were nmade to GFLP account No. 7045 between February

25 and March 7, 1997.2%

The terns of the partnership agreenent had required M.
Powel |l and M. Gore to pay such anobunts when they executed the
partnershi p agreenent on Dec. 26, 1996

2This was the only GFLP bank account in existence during
decedent’s life.

2IMs. Bowers testified that decedent deposited a portion of
the distributions from Sidney Gore’s individual retirenent
accounts, on which decedent was a designated beneficiary, into
(continued. . .)
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The funds deposited in GFLP account No. 7045 as of March 7,
1997, were expended as follows. On March 7, 1997, a wre
transfer of $134,500 from GFLP account No. 7045 was nade to M.
Gore to enable himto purchase his hone in Tenecul a,

California.?2 On April 14 and 15, 1997, Ms. Powell wote checks
for $35,000 and $60, 000, drawn on GFLP account No. 7045 and nade
payable to Sylvia Gore, which were then deposited into an account
titled “Sylvia Gore, Trustee of Sidney Gore Trust”, account No.
xxxxxx0825 (trust account No. 0825).

TCO concl uded that, as of April 25, 1997, G-LP was “not
funded”. TCO s records al so show that TCO never received, on
GFLP' s behal f, any of the dividends paid with respect to the
Marital Fund stocks for the first quarter of 1997.

On May 21, 1997, the Anpbco, Tenneco, and Newport News stocks
were reregistered from*®“Sidney Gore” to “Sylvia Gore, Trustee of
the Sidney Gore Trust”, and on June 5, 1997, the Chevron stock

was simlarly reregistered.? The Exxon, Mbil, Phillips, and

21(...continued)
GFLP account No. 7045.

2Mr. Gore executed a deed that transferred the home to GFLP
on Mar. 10, 1997, but nmade no cash paynents of rent to GFLP
Al t hough Ms. Bowers testified that rent paynents were deducted
fromM. Core s partnership distributions, the only docunentary
evi dence of any rent paynents is the reference to rent paynents
contained in Ms. Bowers’s accounting records.

2Al t hough the record is not entirely clear, M. Powell
apparently signed stock powers on a date not disclosed by the
(continued. . .)
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Texaco stocks were titled in Sidney Gore’s nanme throughout
decedent’s life, except for 8,000 shares of Exxon stock which
were registered in the nanmes of Sidney Gore and decedent as j oint
tenants. ?*

During 1997, Ms. Powel | deposited sone but not all of the
di vidends paid on Marital Fund stocks for the first 6 nonths of
1997, into GFLP account No. 7045. None of the dividend checks
issued with respect to Marital Fund stocks for the first 6 nonths
of 1997 was nmade payable to GFLP

On June 6, 1997, Ms. Powell also deposited into GFLP account

No. 7045 $3,400 of interest paid on the Smith Barney investnent

account and $6, 250 of interest paid on the Merrill Lynch account.
On the deposit date, the Smth Barney and Merrill Lynch accounts
were still titled in decedent’s nanme, not GFLP s.

Managenment of Decedent’'s Fi nances After GFLP \Was For ned

Decedent suffered from Parkinson’s di sease and had been
admtted to the hospital for disorientation and decreased |evels
of consci ousness on several occasions after Sidney Gore’s death.

From Decenber 1996 until her death, decedent had to have private

(.. .continued)
record but after she delivered the Marital Fund stocks to TCO s
vaul t .

2ln a letter fromTCO to John Boyd dated Sept. 15, 1997
TCO inplied that the matter of transferring stocks has “lied
dormant within TCO', and in a letter to the Cklahoma Tax
Comm ssion dated Jan. 8, 2002, TCO stated that it “was rem ss in
its tinely transfer of the assets to GFLP”
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home health care providers. During 1997, Ms. Powell|l shopped for
decedent’ s groceries and nedi cations and paid decedent’s bills.

From January 8, 1997, until decedent’s death, M. Powell
w t hdrew funds for decedent’s personal |iving expenses from
several bank accounts titled in decedent’s nane or in the nanme of
one of the trusts. Throughout that sane period, M. Powel |
deposited into those bank accounts dividends and interest paid
W th respect to stocks, bonds, and other assets held in the
Marital Fund, which allegedly had been assigned to G-LP. For
exanpl e, decedent maintained a trust checking account for the
Si dney Gore Trust, trust account No. 0825, in the nane of “Sylvia
Gore, Trustee of the Sidney Gore Trust, Panela Powell”, into
whi ch Ms. Powel | 2° deposited sone but not all of the dividends
paid on Marital Fund stocks and distributions from GFLP as

foll ows: 26

ZDecedent renmined the trustee of the Sidney Gore Trust
fromthe tine she executed the assignnent until she died.

26Ms. Powel | al so deposited $2,472.13, which appears to be
interest paid on the Comrercial Federal CD, into trust account
No. 0825. However, the only evidence of this is the word
“Commercial” that is handwitten on the check |line of the deposit
slip, and there are no other documents on record to corroborate
that interest was paid on this CDin 1997.
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Dat e of deposit Payor Anpunt
Mar. 14, 1997 Exxon $6, 320
Mar. 14, 1997 Exxon 5, 530
Mar. 14, 1997 Mobi | 3, 180
Mar. 14, 1997 Tenneco 750
Mar. 14, 1997 Texaco 170
Apr. 14, 1997 G-LP 35, 000
Apr. 15, 1997 G-LP 60, 000

Tot al 110, 950

From Decenber 23, 1996, through June 12, 1997, Ms. Powel| used
trust account No. 0825 to pay decedent’s personal expenses in the

fol |l ow ng anmount s:

Description of expense Anmount
Decedent’ s hone health care providers $28, 610. 00
Decedent’s nedicine, doctor’s bills, and

ot her nedi cal expenses 2,145. 95
Decedent’s groceries 4,187. 08
Decedent’s utilities, phone, and hone

mai nt enance and i nsurance 7,614.70
Entertai nnent and gifts on behal f of

decedent 32,337.73
Decedent’s estinated State and Federal

i ndi vi dual incone taxes 100, 000. 00

Tot al 174, 895. 46

Nei ther Ms. Powel|l nor decedent wote any checks to GFLP from
trust account No. 0825.

Decedent and Sidney Gore had mai ntained a joint checking
account, joint account No. 6672, in the name of “Sidney Gore or
Sylvia Gore”, which renmai ned open throughout 1997. On January
21, 1997, Ms. Powel | deposited $5,481.03, representing the
proceeds fromthe redenption of Colonial Fund shares, into joint
account No. 6672. From January 13 through June 12, 1997, M.

Powel | wrote a check for $6,500 payable to decedent and anot her
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for $1,000 payable to herself fromjoint account No. 6672.
Nei ther Ms. Powel|l nor decedent wote any checks to GFLP from
joint account No. 6672 from January 13 through June 12, 1997.

Decedent and Panel a Powel | al so nmaintained a joint checking
account, account No. xxx4495 (decedent’s account No. 4495), in
the nane of “Sylvia CGore or Panela Powell”, which remai ned open
t hroughout 1997. From January through June 12, 1997, Ms. Powel |
deposited decedent’s Social Security paynents totaling $8, 022
into account No. 4495.

After decedent died, Ms. Powell continued to handle
decedent’ s finances and to pay her remaining expenses. M.
Powel | deposited the follow ng Marital Fund assets into

decedent’s account No. 4495: %7

Dat e Source of Funds Anount
June 16, 1997 Proceeds of Sm th Barney
i nvest ment account $102, 139. 01
July 7, 1997 Proceeds of Valley National
CD No. 1 20, 612. 90
July 7, 1997 I nt erest accrued on Vall ey
National CD No. 1 1, 185. 24
July 28, 1997 Proceeds of Valley National
CD No. 2 24,907. 99
July 28, 1997 Interest accrued on Valley
National CD No. 2 1,457.12
Tot al 150, 302. 26

2IAfter June 12, 1997, Ms. Powell did not wite any checks
on, or deposit any funds into either joint account No. 6672 or
trust account No. 0825. Ms. Powell closed trust account No. 0825
on Aug. 24, 1997.
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From June 12 through Decenber 1997, Ms. Powell paid nore than
$100, 000 toward decedent’s taxes, utilities, funeral expenses,
adm ni strative expenses, and other expenses related to decedent’s
home from decedent’s account No. 4495. In addition, M. Powell
made $36,000 in “loans fromthe estate” to herself and M. Core
from decedent’s account No. 4495. M. Powell did not
wite any checks from decedent’s account No. 4495 to GFLP during
1997.

On or about Septenber 4, 1997, Ms. Powel| opened account No.
xxx3408 in the nane of “The Estate of Sidney CGore, Panela Powell,
Personal Representative” (Sidney CGore estate account No. 3408).
Ms. Powell made the follow ng deposits to Sidney Gore estate

account No. 3408:

Dat e of deposit Description Anmpunt

Sept. 4, 1997 Phillips dividend $3, 468
Sept. 4, 1997 Proceeds of Bank of

la. CD 100, 000

Sept. 11, 1997 Mobi | di vi dend 3,180

Tot al 106, 648

On Septenber 11, 1997, Ms. Powell wote checks from Sidney CGore
estate account No. 3408 totaling $3,900 for M. Gore’ s?® 1997
estimated | ocal and Federal incone taxes. M. Powell did not
wite any checks from Sidney Gore estate account No. 3408 to G-LP

t hrough January 6, 1998.

28M. CGore refers to Mchael Gore.
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Managenment of GFLP After Decedent’s Death

As of June 12, 1997, GFLP did not hold title to any of the
Marital Fund assets. The Mbil, Exxon, Texaco, and Phillips
stocks were registered to Sidney CGore, except for 8,000 shares of
Exxon, which were registered to Sidney Gore and decedent as joint
tenants; the Anbco, Tenneco, Newport News, and Chevron stocks
were registered to “Sylvia Gore, Trustee of the Sidney Core
Trust”; decedent’s nane remai ned on the Smth Barney account,
Merrill Lynch account, Valley National CDs No. 1 and No. 2, and
State Bank CD No. 2; Sidney Gore’s nane renai ned on the Paine
Webber investnment account, Colonial Fund, State Bank CD No. 1,
Bank of Okla. CD, GRDA bond No. 3, and the Henry Hill |ease.?°
Title to the other Marital Fund assets renmai ned unchanged
t hr oughout 1997.

On Septenber 18, 1997, GFLP finally delivered to TCO stock
certificates for those Marital Fund stocks that had been
reregi stered in the name of GFLP. I n Decenber 1997, TCO finally
began to receive dividend checks for dividends on Marital Fund
stocks that had been reregistered to GFLP. A TCO report dated as

of April 25, 1998, listed only those stocks that had been

2The record does not disclose the owner’s nane, as of June
12, 1997, of the State of Israel bonds, the savings bonds, GRDA
bond No. 4 (if it exists), the Treasury notes, and the Commerci al
Federal CD. TCO records clearly indicate that TCO never held
title to these assets on behalf of GFLP, and there is no other
credi bl e evidence on record that GFLP held title to these assets.
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reregi stered to GFLP and 90, 600 shares of Dreyfus Treasury Prinme
(purchased on Novenber 10, 1997) as GFLP assets under nmnagenent.
The process of transferring title to Marital Fund assets to
GFLP continued through at |east 2000. 2

GFLP Accounti ng Records

In October 1997, nore than 9 nonths after GFLP was forned
and 4 nonths after decedent died, Ms. Bowers created partnership
accounting records that purported to show (1) transfers of assets
from decedent to GFLP; (2) sal es of decedent’s assets to GFLP
Ms. Powell, M. CGore, and the Panela Powell and M chael Core
Trusts; (3) deposits made to GFLP account No. 7045, trust account
No. 0825, and joint account No. 6672; and (4) anmounts paid for
decedent’ s expenses out of GFLP' s assets offset by anobunts
all egedly owed to decedent by GFLP. However, Ms. Bowers did not
date any of the individual transactions she recorded as journal
entries. |Instead, she set up the records to correspond to
transactions that should have occurred upon the formation of G-LP

and the execution of the assignnent.

OMbre recent account statenents show that, as of June 30,

1999, the Colonial Fund was still titled to “Sidney Gore”, and as
of June 2000, the Paine Wbber investnent account had been
retitled to “Panmela Powel |, Successor Trustee of the Sidney CGore

Famly Fund Trust”. As recently as May 2000, TCO had witten a
letter to Ms. Powell requesting that she sign docunents to
transfer the Merrill Lynch account to GFLP, and on Aug. 27, 2000,
Ms. Powell finally transferred the Henry H Il |ease to G-LP
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The GFLP accounting records prepared by Ms. Bowers purport
to show that decedent transferred the follow ng Marital Fund
assets to GFLP:  Anpco, Chevron, Exxon, Mobil, Texaco, Tenneco,
Phillips, and Newport News stocks; Henry Hill |ease; Merrill
Lynch account; Pai ne Webber account; Col onial Fund; Sm th Barney
account; US Trust account; one of the two Treasury notes; Sidney
Gore account No. 6478; State Bank CDs No. 1 and No. 2; and Bank
of Ckla. CD. In addition, Ms. Bowers listed Sidney CGore estate
account No. 3408, joint account No. 6672, and trust account No.
0825 as GFLP assets.

The accounting records also purport to show that after
decedent executed the assignnment, decedent allegedly sold the
Commerci al Federal CD, the savings bonds, a Valley National CD
and one of the Treasury notes to GFLP in exchange for a note
payable to her from G-LP. Ms. Bowers then made adjusting journal
entries purporting to record the use of GFLP assets to pay
decedent’ s personal expenses and a correspondi ng reduction of the
note payable owed to decedent. However, GFLP did not execute any
prom ssory notes payable to decedent from Decenber 1996 through
Decenber 1997.

The accounting records al so purport to docunent the
exi stence of various notes payable to GFLP fromthe Syl via Core,

Panel a Powel |, and M chael Gore Trusts. However, neither
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decedent nor any of the GFLP partners executed any notes payable
to GFLP from Decenber 1996 through Decenber 1997

After decedent died, Ms. Powell continued to use GFLP
account No. 7045 to pay sone of decedent’s and M. Core’s
personal expenses. |In Cctober 1997, checks in excess of $700
drawn on GFLP account No. 7045 and signed by M. CGore were issued
to pay property taxes on M. CGore’'s California home. |In Decenber
1997, Ms. Powel|l wote additional checks from GFLP account No.
7045 to pay expenses related to decedent’s hone.

On Decenber 8, 1997, Ms. Powel| opened a noney mar ket
savi ngs account on behalf of GFLP at Nations Bank, account No.
XX- XXXX-XX6020 (GFLP account No. 6020), with an initial deposit
of $5,000 from GFLP account No. 7045. On July 11, 2000, Ms.
Powel | wrote a check for $192,800 from GFLP account No. 6020,
payable to the U S. Treasury, for decedent’s Federal estate
t axes. 3!

The Estate and G ft Tax Returns

On March 15, 1998, decedent’s estate filed Form 709, U.S.
G ft (and Generation-Ski pping Transfer) Tax Return (gift tax
return). M. Bowers prepared the gift tax return. The gift tax
return reported that decedent had made the followng gifts on

January 8, 1997: (1) $102,500 cash to the Panela Powel | Trust;

31The record does not indicate the source of the funds on
deposit in GFLP account No. 6020, except for the $5, 000
transferred from GFLP account No. 7045.
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(2) $110,500 cash to the Mchael Gore Trust; (3) a 1-percent
general partnership interest in GFLP to the Panela Powel | Trust,
val ued at $34,627; (4) a 1-percent general partnership interest
in GFLP to the M chael Gore Trust, valued at $34,628; (5) a 32-
percent limted partnership interest in GFLP to the M chael Core
Trust, valued at $503,834; and (6) a 32-percent limted
partnership interest in GFLP to the Panela Powel |l Trust, val ued
at $503,834. M. Bowers relied solely on the assignment to
concl ude that decedent had nmade conpleted gifts on January 8,
1997.

Ms. Bowers relied on a valuation opinion letter dated
February 17, 1997, fromK Scott Sallee of Baird, Kurtz & Dobson
to calculate the value of the gifts reported on Form 709.3% In
the opinion letter, M. Sallee concluded that, after subtracting
t he $200, 000 that was supposed to have been transferred to the
Panel a Powel | and M chael Gore Trusts, the total value of GFLP
was $4, 266,627.% M. Sallee then applied a conbi ned di scount
for lack of control and marketability of 55 percent to conpute an

“adj ust ed aggregate nonmar ket abl e and noncontrol Ii ng” val ue for

32Each page of the valuation opinion attached to Form 709
was stanped with the followwng: “Prelimnary Draft For
Di scussi on Purposes Only”.

33Al t hough the funds to conplete the gifts of $100,000 to
each of the Panela Powell and M chael Gore Trusts were never
transferred fromthe Marital Fund to TCO, respondent has not
argued that these gifts were inconplete.
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GFLP of $1,919,982.3% M. Bowers then applied an additiona
di scount in calculating the value of decedent’s alleged gifts of
l[imted partnership interests to her children reported on Form
7009.

On Cctober 19, 1998, the estate filed Form 706. M. Bowers
prepared the Form 706, which reported a gross estate of
$1, 776, 893, deductions of $395, 446, and a taxable estate of
$1, 381,447. The Form 706 reported that decedent owned a “one-
third interest” in GFLP, that the partnership interest had a book
val ue of $1,424,908,2* and that the partnership interest had a
fair market value, of $740,036.% On Schedule C, Mbrtgages,
Not es, and Cash, of Form 706, the estate |listed a $46, 664 note
payabl e to decedent from GFLP as an asset of the estate. n

Schedul e K, Debts of the Decedent, and Mrtgages and Liens, of

M. Sallee stated in his opinion letter that interests in
GFLP were held as follows: M. Powell and M. Gore each held a
1- percent general partnership interest, decedent held a 34-
percent limted partnership interest, and the Panela Powell and
M chael Gore Trusts each held a 32-percent Iimted partnership
interest. However, M. Sallee’'s description of decedent’s
l[imted partnership interest was incorrect; decedent held a
32.667-percent limted partnership interest.

3In preparing the tax return, Ms. Bowers descri bed
decedent’s limted partnership interest as a “one-third
interest”, rather than a 32.667-percent interest.

%] n calculating the value of decedent’s linited partnership
interest in GFLP, Ms. Bowers adjusted the total fair market val ue
of GFLP stated in the valuation opinion because M. Sallee had
based his opinion on the asset values reported on Sidney CGore’s
estate tax return.
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Form 706, the estate deducted $1,543 for real estate taxes owed
on decedent’s hone.

Respondent’s Deterni nati ons

On Septenber 26, 2001, respondent issued a notice of
deficiency wwth respect to the gift tax return, in which he
advanced two alternative positions. Respondent determ ned that
the transfer of the Marital Fund assets was an indirect gift of
one-third of the assets to Ms. Powel| and one-third of the assets
to M. CGore. Respondent valued each indirect gift at $1,479, 514,
the fair market value of one-third of the Marital Fund assets.

Al ternatively, respondent disallowed the discount that was
applied in valuing the partnership interests transferred to the
Panel a Powel |l and M chael Gore Trusts and val ued each gift at its
fair market val ue, which respondent deternmined to be $1, 479, 514,
rat her than $503,834 as shown on the gift tax return. Respondent
also included a gift of $1,700 cash to Ms. Powell and a gift of
$870 cash to M. Core.?¥

On Septenber 26, 2001, respondent issued a separate notice
of deficiency with respect to the estate tax return, in which he
advanced two alternative positions. Respondent included the fair
mar ket val ue of GFLP ($4,977,280) in decedent’s taxable estate

under sections 2036 and/or 2038 and reduced the taxable estate by

3’Petitioner has not contested respondent’s determnation to
i ncrease decedent’s taxable gifts by $1,700 and $870, and these
anpunts are not at issue in this case.
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$740, 036, the discounted value of decedent’s limted partnership
interest in GFLP reported on the estate tax return.
Al ternatively, respondent disallowed the discount for |ack of
control and marketability that was applied in val uing decedent’s
[imted partnership interest for estate tax purposes and
i ncreased the taxable estate by the difference between the
undi scounted fair market value of that partnership interest
(%1, 665, 760) and the di scounted val ue reported on the estate tax
return ($740, 036).

In conjunction with respondent’s alternative position and
the gift tax deficiency determ ned separately, respondent
i ncreased the value of the gross estate by the anmount of
additional gift tax due on the undi scounted fair market val ues of
the limted partnership interests decedent allegedly gave to the
Panel a Powel |l and M chael Gore Trusts and all owed those anounts
as deductions. Under either alternative, respondent included
$102, 139, representing the value of the Smth Barney account, in
the gross estate under section 2033 and disallowed the estate’s

deducti on of $1,543 for ad val oremtax on decedent’s hone. 38

%8Respondent’s conputation of the estate tax deficiency
erroneously omts the additional tax owed as a result of the
di sal | oned deduction of $1,543 for real estate taxes.



Tax Court Pl eadi ngs

Petitioner tinely petitioned this Court for redeterm nation
of respondent’s estate tax and gift tax determ nations.
Respondent subsequently noved for |leave to file an anmendnent to
his answer in the estate tax case (docket No. 468-02). In the
noti on, respondent asserted as an alternative to the primary and
alternative positions taken in the estate tax notice of
deficiency that the purported transfers of Marital Fund assets by
decedent “did not actually occur or were inconplete for gift tax
pur poses at the tine of decedent’s death” (the inconplete
transfer argunent). Respondent also asserted that petitioner is
not prejudiced by his inconplete transfer argunent because
respondent bears the burden of proof as to the inconplete
transfer argunent, and the sanme facts relevant to respondent’s
ot her argunents are relevant to the inconplete transfer argunent.
Petitioner did not object to respondent’s notion, and we granted
the notion. Respondent’s anmendnent to answer, alleging that the
transfers of Marital Fund assets to GFLP were not made or were
inconplete for gift tax purposes as of decedent’s death, was
filed on Septenber 5, 2002.

OPI NI ON

Burden of Proof

CGenerally, the Comm ssioner’s determ nations are presuned

correct, and the taxpayer bears the burden of proving them
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incorrect. Rule 142(a)(1l); INDOPCO, Inc. v. Conmm ssioner, 503

U.S. 79, 84 (1992); Welch v. Helvering, 290 U S. 111, 115 (1933).

However, the Conm ssioner bears the burden of proof with respect
to any new matter pleaded in the answer. See Rule 142(a)(1).
Respondent concedes that he has the burden of proof on the issue
of whether decedent’s alleged transfer of Marital Fund assets to
GFLP was an inconplete transfer, because respondent asserted this
alternative theory in an anmendnent to his answer.

Wth respect to the remaining issues, petitioner has not
argued that section 7491 applies, nor has petitioner established
that the requirenents of section 7491(a) have been net.*
Consequently, we conclude that section 7491(a) does not shift the
burden of proof to respondent on the renmaining issues. W note,
however, that our concl usions are based upon the preponderance of
the evidence and do not depend upon any allocation of the burden

of proof.

¥Before trial, petitioner filed a notion to shift burden of
proof to respondent but did not assert that sec. 7491 applies.
Rat her, petitioner argued that respondent’s determ nations were
arbitrary and excessive, on the basis of alleged errors in the
noti ces of deficiency and respondent’s reliance on several
alternative theories in the case. At the beginning of the trial,
we denied the notion without prejudice to petitioner’s right to
rai se burden of proof issues in the posttrial briefs. Petitioner
did not raise any burden of proof issues in the briefs, and
consequently, we deem petitioner to have abandoned the argunents
regardi ng the burden of proof.
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1. \Whether Respondent Has Rai sed a New I ssue on Bri ef

Respondent asserts for the first tinme on brief in
conjunction with his inconplete transfer argunent that the val ues
of the Marital Fund assets are includable in decedent’s gross
estate under section 2033 or section 2041(a)(2). Petitioner
contends that respondent’s section 2041(a)(2) argunent is a new
i ssue that we should decline to decide.

A party may not raise an issue for the first tinme on brief
if the new issue surprises and prejudices the opposing party.

Smal ley v. Conmi ssioner, 116 T.C. 450, 456 (2001) (citing

Seligman v. Comm ssioner, 84 T.C 191, 198-199 (1985), affd. 796

F.2d 116 (5th Gr. 1986)). In evaluating whether the opposing

party wll suffer prejudice, we nust consider the degree to which
the opposing party is surprised by the new issue and the opposing
party’s need for additional evidence to respond to the new issue.

Pagel, Inc. v. Comm ssioner, 91 T.C 200, 212 (1988), affd. 905

F.2d 1190 (8th Cir. 1980). Furthernore, a party may not rely
upon a new theory unless the opposing party has been provided
with fair warning of the intention to base an argunent upon that
theory. 1d. at 211-212. “Fair warning” nmeans that the taxpayer’s
ability to prepare its case was not prejudiced by the

Comm ssioner’s failure to give notice, in the notice of
deficiency or in the pleadings, of his intention to rely on a

particular theory. 1d.
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Al t hough respondent did not refer to section 2041(a)(2) in
the notices of deficiency, pleadings, or trial nenoranda, or at
trial, we disagree that respondent has raised a new issue.
Regar dl ess of which Code section respondent relies upon to
i nclude the values of the property in decedent’s gross estate,
the issue before us remains whether the values of the assets
decedent allegedly transferred before her death are includable in
her gross estate. Both section 2033 and section 2041(a)(2)
operate to include property in a decedent’s gross estate. The
sections differ in that they apply to, and operate on, different
property interests of a decedent. Qur conclusion as to which
section applies wll depend upon, and flow from our conclusion
regarding the types of property interests decedent held on the
date of her death

Even if we were to conclude that respondent’s reliance on
section 2041(a)(2) is a new issue, however, we would still allow
respondent to rely on that Code section. Because the Sidney Core
Trust declaration allegedly granted decedent a general power of
appoi ntnent over the Marital Fund assets, respondent’s current
reliance on both sections 2033 and 2041(a)(2) should not cause

surprise or prejudice to petitioner.* NMbreover, petitioner is

40Al t hough respondent argues on brief that the Sidney Core
Trust did not grant decedent a general power of appointnment over
Marital Fund assets within the neaning of sec. 2041(a), it
appears that decedent did have such a power. See, e.g., Estate
(continued. . .)
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not required to introduce any additional or different evidence
than petitioner already has introduced to prove that the val ues
of the Marital Fund assets should not be included in decedent’s
gross estate under section 2041(a)(2). The record already
contains the necessary evidence for us to deci de whet her decedent
transferred her interest in Marital Fund assets to GFLP or to its
partners before her death and, if she did not, whether decedent
hel d a general power of appointnent over Marital Fund assets on
the date of her death. As a result, we wll consider
respondent’s argunent regarding the application of section
2041(a)(2) as necessary.

[11. Whether Decedent Conpl eted Transfers of Marital Fund Assets
Bef ore Her Death

A. The Alleged Wthdrawal and Transfers

On January 8, 1997, decedent executed an assignnent that
provided for the withdrawal of all of the assets fromthe Marital
Fund and for the following transfers of Marital Fund assets:

1. The transfer of Marital Fund assets having a val ue of

$100,000 to the Panela Powell Trust for no consideration;

40(...continued)
of Kurz v. Conm ssioner, 101 T.C. 44 (1993), supplenented T.C
Meno. 1994-221, affd. 68 F.3d 1027 (7th Gr. 1995). In addition,
respondent’s position on brief conflicts wwth the adm ssi on nade
in his answer in docket No. 467-02 that “the Sidney Core
revocabl e trust provided for a marital trust, as to the principal
of which decedent, Sylvia Gore, had a general power of
appoi ntment . ”
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2. the transfer of Marital Fund assets having a val ue of
$100,000 to the M chael Gore Trust for no consideration;
3. the transfer of the balance of the Marital Fund assets
to GFLP to be allocated equally to the capital accounts of G-LP' s
three limted partners: the Sylvia Gore Revocable Trust, the
M chael Gore Trust, and the Panmela Powel |l Trust.*
Because the parties di sagree regardi ng whet her the all eged
transfer to GFLP was conpl eted before decedent died on June 12,
1997, 4 we nust first deci de whether decedent effectively
w thdrew the Marital Fund assets fromthe Marital Fund and, if
she did, whether decedent conpleted any transfers of Marital Fund
assets during her lifetine.

B. The Parties’ Argunents

Petitioner argues that decedent’s execution of the
assi gnnment on January 8, 1997, was sufficient under k|l ahoma | aw

to withdraw all of the Marital Fund assets fromthe Murital Fund

“petitioner argues in petitioner’'s posttrial briefs that,
contrary to the wording of the assignnment, the assignnent
resulted in decedent’s transferring all of the Marital Fund
assets to GFLP in exchange for a 98-percent Iimted partnership
interest. Petitioner contends that decedent then made gifts of
GFLP imted partnership interests to decedent’s children’s
trusts. W find no credible evidence in the record to support
petitioner’s construction of the assignnment and petitioner’s
description of the transfer the assignnment allegedly effected,
and we do not discuss this aspect of petitioner’s argunents
further.

42Respondent does not challenge the status of the alleged
transfers to the children’s trusts as conpleted gifts.
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and to conpl ete the above-described transfers. Respondent
contends that decedent’s execution of the assignnment did not
effect a wthdrawal of Marital Fund assets fromthe Marital Fund
pursuant to her power of w thdrawal under the Sidney Gore Trust.
Al ternatively, respondent contends that, even if the assignnent
qualified as a valid exercise of decedent’s power to w thdraw,
the sinple act of executing the assignment, w thout nore, was not
sufficient under Cklahoma |law to conplete the transfers described
in the assignment. Respondent further contends that decedent did
not transfer title to, or signature authority over, any of the
Marital Fund assets before her death on June 12, 1997, that
decedent never delivered the Marital Fund assets to GFLP, and
t hat decedent never rel eased dom nion and control over the
Marital Fund assets during her lifetime. Respondent alleges that
decedent continued to treat the Marital Fund assets (and the
income therefrom as her property during her lifetine.

C. Decedent’'s Alleged Wthdrawal of Murital Fund Assets on
January 8, 1997

In order to apply the appropriate Federal tax |aws, we nust
first determ ne what property interests decedent owned on the
date of her death. Because State | aw determ nes whether a
t axpayer has a property interest or right, we nust exam ne the
| aw of the State of Okl ahoma to ascertain whether decedent had a
property interest in the Marital Fund assets on the date of her

death and, if so, the nature of that interest. See Mrgan v.
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Commi ssioner, 309 U. S. 78, 80 (1940) (State |aw creates |egal

interests and rights, and Federal tax |aw determ nes the proper

tax treatnment of those interests or rights); Estate of Davenport

v. Conmm ssioner, 184 F.3d 1176, 1182 (10th Cr. 1999) (quoting

United States v. Irvine, 511 U S. 224, 238 (1994)), affg. T.C

Menmo. 1997- 390.

W begin our analysis with the assignment,“ the docunent
that petitioner contends acconplished the w thdrawal of the
Marital Fund assets and the transfer of those assets to the
trusts of decedent’s children and to GFLP. W exam ne Gkl ahoma
|aw to ascertain the effect of the assignnment. See Mirgan v.

Conmi ssi oner, supra at 80.

Under Ol ahoma | aw, an assignnent is “‘an expression of
intention by one that his rights shall pass to and be owned by

another.’” Johnson v. Schick, 882 P.2d 1059, 1061 (Ckla. 1994)

(quoting Hoffman v. Barnett, 178 P.2d 89, 90 (kla. 1946)). An

assi gnnment may be a | egal assignnent that relates to a “thing in
being”, or it may be an equitable assignnent that relates to
contingent interests, expectancies, and things potential.

Hof fman v. Barnett, supra at 91. A valid assignnent is

43Al t hough the sanme disturbing informality characterized
transactions involving Sidney Gore, respondent concedes that
“certain stock was distributed to the Sidney Gore Trust as a
marital bequest to decedent.” In other words, respondent does
not contest that there was a qualifying transfer into the Sidney
Gore Trust and that the Marital Fund was in existence.
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enf or ceabl e under Ckl ahoma | aw. * Union Life Ins. Co. v. Priest,

694 F.2d 1252, 1255-1256 (10th Cir. 1982).

Respondent acknow edges the enforceability of an assignnent
under Okl ahoma | aw. Respondent argues, however, that the
rel evant issue is not the assignnent’s enforceability but whether
t he assignnent effected a withdrawal of Marital Fund assets from
the Sidney Gore Trust.

The estate planning on behalf of both Sidney Gore and
decedent reflects a remarkable and persistent pattern of
informality and inaction that makes any deci sion regardi ng what
actually took place a difficult one. Both Sidney Gore and
decedent executed wills and trust agreenents before they died,
but they never actually transferred any assets into their trusts
before their deaths. Respondent has apparently accepted for
pur poses of this proceeding that, by reason of Sidney CGore’s
death and the distribution order, Sidney Gore’'s trust was funded,
that his trust included a Marital Fund, and that decedent had a
power to withdraw Marital Fund assets during her lifetine.
Respondent argues, however, that decedent’s execution of the
assi gnnment wi thout nore was insufficient to withdraw the Marital

Fund assets fromthe Sidney Gore Trust.

“l'n order for an equitable assignnent to be enforceable
under Okl ahoma | aw, the equitable assignee nust have furnished
consideration to the assignor. See Johnson v. Schick, 882 P.2d
1059, 1061 (Ckla. 1994).
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Al t hough we can certainly understand why respondent makes
this argunment, we shall reject it. Decedent’s execution of the
assi gnnent conbi ned with her exercise of dom nion and control
over the Marital Fund assets after January 8, 1997, and her use
of Marital Fund assets after she executed the assignnment
convi nces us that decedent intended to withdraw the Marital Fund
assets on January 8, 1997, and that she actually did so before
she died on June 12, 1997.

D. Decedent’s All eged Transfers of Marital Fund Assets

Petitioner argues that decedent’s execution of the
assi gnnent on January 8, 1997, also effected transfers of Marital
Fund Assets to GFLP. Respondent argues that the assignnment did
not result in a conpleted transfer to GFLP that satisfies the
requirenents for valid inter vivos gifts under Cklahoma | aw

Al'l of the alleged transfers described in the assignnment,
except perhaps one, are transfers for no consideration; i.e,
gifts. The only alleged transfer that may not be a gift is the
all eged transfer of Marital Fund assets to GFLP. Wth respect to
this alleged transfer, petitioner argues that the transfer was a
bona fide sale for an adequate and full consideration in noney or
nmoney’s worth within the neaning of section 2036(a), and
respondent argues that it was not. For purposes of this part of
our analysis, we focus only on whet her decedent’s execution of

the assignnent resulted in a conpleted transfer of property to
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GFLP and not on whether there was consideration for the all eged
transfer to GFLP

The requirenents for a valid inter vivos gift under Ckl ahoma
| aw are: (1) Donative intent; (2) actual delivery of the subject
matter of the gift; (3) the relinquishnent by the donor of al
owner shi p, dom nion, and control over the subject matter of the
gift; and (4) acceptance of the gift by the donee. Estate of

Davenport v. Conm ssioner, supra at 1183, 1186; Stinchconb v.

Stinchconb, 674 P.2d 26, 30 (kla. 1983); Frazier v. kla. Gs &

Elec. Co., 63 P.2d 11, 13 (Ckla. 1936). The transfer by gift
nmust be “gratuitous and irrevocable and go into i nmedi ate and

absol ute effect”. Fox v. Kraner (In re Estate of Estes), 983

P.2d 438, 445 (Okla. 1999); Courtney v. First Natl. Bank, 569

P.2d 458, 460 (Okla. 1977); Davis v. Natl. Bank of Tulsa, 353

P.2d 482, 486 (CGkla. 1960). |In order to establish an inter vivos
transfer by gift after the death of the alleged donor, the
proponent of the gift nust introduce evidence that is “clear,

explicit, and convincing as to every elenent.” Fox v. Craner (In

re Estate of Estes), supra at 445; see also Stinchconb v.

Stinchconb, supra at 30; Shepherd v. Wwod (In re Estate of

Giffin), 599 P.2d 402, 404 (la. 1979); Davis v. Natl. Bank of

Tul sa, supra at 486; Barry v. Phillips, 329 P.2d 1042, 1043

(&la. 1958); Ratcliff v. Lee, 192 P.2d 843, 845 (Ckla. 1948).
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We begin our analysis of the alleged property transfers by
exam ni ng whet her decedent relinquished all incidents of
owner shi p, dom nion, and control over the Marital Fund assets
when she executed the assignnment on January 8, 1997.

The Marital Fund assets consisted primarily of stocks,
bonds, and bank and investnent accounts. Under Okl ahoma |aw, the
owner of stock is presuned to be the person in whose nane shares
of stock are registered or to whom stock certificates are issued.

Davis v. Natl. Bank of Tulsa, supra at 483; Frazier v. Ckla. Gas

& Elec. Co., supra at 14; Ckla. State Bank of Ada v. Cole, 38

P.2d 914, 916 (Okla. 1934). |If a financial institution holds
funds in an account registered to a custoner, a presunption
ari ses under lahoma | aw that the funds are owned by the

cust oner whose nane appears on the account. Barry v. Phillips,

supra at 1045; Taliaferro v. Reirdon, 99 P.2d 500, 503 (Ckl a.

1940); Hastings v. Hugo Natl. Bank, 197 P. 457 (Ckla. 1921).

As of June 12, 1997, either decedent’s nanme or Sidney CGore’s
name appeared on the stock certificates of all stocks included in

the Marital Fund and on npbst, if not all, of the other assets in

the Marital Fund.“* The record is devoid of any credible

4°We cannot unequivocally state that “all” assets of the
Marital Fund property were titled to decedent or Sidney Core
because the record does not establish in whose nane, if any, the
State of Israel bonds, savings bonds, Treasury notes, Comrerci al
Federal CD, and GRDA bond No. 4 were titled or registered during
1997.
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evi dence that G-LP held legal title to any assets of the Marital
Fund when decedent di ed.

Petitioner argues, however, that decedent’s failure to
transfer legal title to Marital Fund assets pursuant to the
assignment was immterial because legal title is only prima facie
evi dence of ownership. Although the transfer of legal title is
not an essential elenent of an inter vivos gift under Okl ahoma
| aw, the presunption under Okl ahoma | aw that ownership lies with
the person holding legal title to an asset can be overcone only
by evi dence that the donor delivered, or otherwi se parted with
dom ni on and control over, the subject matter of the gift.

Estate of Davenport v. Conmm ssioner, supra at 1185-1186; Davis V.

Natl. Bank of Tul sa, supra at 486; Barry v. Phillips, supra at

1045; Frazier v. kla. Gas & Elec. Co., supra at 14; see al so

sec. 25.2511-2(b), Gft Tax Regs. (a gift is conplete only when
the donor “has so parted with dom nion and control as to |leave in
hi m no power to change its disposition, whether for his own
benefit or for the benefit of another”). \Wether the donor has
parted with dom nion and control and is powerless to change the
di sposition of the property is governed by State | aw. Estate of

Dllinghamv. Comm ssioner, 88 T.C 1569, 1575-1576 (1987), affd.

903 F.2d 760 (10th Cir. 1990); Estate of Cunm ns v. Conm Ssioner,

T.C. Meno. 1993-518.
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Under Okl ahoma casel aw, a donor retains the incidents of
owner shi p, dom nion, and control over stocks and other financial
instrunments, even where the donor intends to make a gift and/or
delivers the subject matter of the gift, in the follow ng
i nstances: (1) The donor continues to receive and expend
di vi dends paid on stock; (2) the donor retains the sale proceeds
from stock; (3) the donor continues to collect paynents on a
prom ssory note; or (4) the donor maintains the ability to cash a
certificate of deposit for hinself, to change the payee, or to

pledge it as collateral. Estate of Davenport v. Conm SsSioner,

supra at 1188 (fact that donor did not receive any dividends

denonstrated that donor did not exercise any control over the

stock); Courtney v. First Natl. Bank, supra at 460 (donor failed
to relinquish domnion and control, and alleged transfer of

property was not irrevocable); Davis v. Natl. Bank of Tul sa,

supra; Barry v. Phillips, supra; Frazier v. Gkl ahoma Gas & El ec.,

supra.

Respondent argues that decedent retai ned dom nion and
control over Marital Fund assets after January 8, 1997, by
col l ecting dividends and interest on Marital Fund assets, by
retaining proceeds fromthe sale or liquidation of Marital Fund
assets, by depositing incone generated by Marital Fund assets
i nto bank accounts she owned and/or controlled, and by using

inconme fromMarital Fund assets for her personal expenses. W
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agree. From Decenber of 1996 until decedent’s death on June 12,
1997, Ms. Powell, in her capacity as decedent’s attorney-in-fact,
deposited nearly $19, 000 of dividends paid on Marital Fund stocks
into trust account No. 0825 and nore than $5,000 fromthe
redenpti on of Col onial Fund shares into decedent’s joint account
No. 6672. After January 8, 1997, Ms. Powell used incone from
Marital Fund assets that decedent had allegedly transferred to
GFLP to pay for decedent’s nedi cal and househol d expenses, in-
home health care, gifts, entertainnent, and State and Feder al
i nconme taxes.

Even after decedent’s death, Ms. Powell continued to coll ect
di vidends, interest, and proceeds from Marital Fund assets, and
she deposited the anmpbunts into accounts that decedent’s estate
controlled. The deposits were used for the benefit of the
estate, Ms. Powell, and M. Gore. Between June 16 and July 28,
1997, Ms. Powel| deposited into decedent’s account No. 4495 nore
t han $150, 000, consisting of proceeds fromthe sale of Marital
Fund assets and interest paid on Marital Fund assets that were
still titled in decedent’s or Sidney Gore’s nane. M. Powel |l
spent approxi mately $100, 000 of funds attributable to or derived
fromMarital Fund assets that had been deposited into decedent’s
account No. 4495 to pay for decedent’s funeral expenses and her
remai ni ng personal and househol d expenses. In addition, M.

Powel | and M. Gore “borrowed” $36,000 of inconme attributable to
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Marital Fund assets that was deposited into decedent’ s account
No. 4495 after decedent died.

The record overwhel m ngly establishes that decedent and/or
her estate retai ned dom nion and control over Marital Fund assets
after January 8, 1997. Before her death on June 12, 1997,
decedent did not surrender any voting rights in Marital Fund
stocks, nor did decedent attenpt to relinquish dom nion or
control over Marital Fund stocks. Neither decedent nor Ms.

Powel | changed the nane on any of the investnent and bank
accounts in the Marital Fund before decedent died. Mbst
significantly, decedent and/or Ms. Powell continued to control
and use Marital Fund assets for decedent’s benefit after January
8, 1997.

Petitioner argues that decedent relinquished all dom nion
and control over Marital Fund stocks to TCO when the agency
agreenent between TCO and GFLP was executed. Wth regard to the
remai ni ng assets of the Marital Fund, petitioner contends that
TCO controll ed the assets as trustee of the Panela Powell| and
M chael Gore Trusts, that Ms. Powell|l controlled the assets as
trustee of decedent’s revocable trust, and that Ms. Powell and
M. CGore controlled the assets as general partners of G-LP. This
argunent is not supported by credi ble evidence in the record.

The record shows that TCO did not exert any neani ngful nmanagenent

authority over Marital Fund assets until nonths after decedent’s
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death. |[|f decedent had actually relinquished dom nion and
control of the Marital Fund assets to TCO under the terns of the
agency agreenent TCO woul d have collected all income fromthe
property, and TCO woul d have distributed to decedent only such
anounts as GFLP directed. The reality established by the record
is that Ms. Powell, acting on behalf of decedent or her estate,
controlled the recei pt and disposition of the inconme from Marital
Fund assets w thout having to request any distributions from TCO
or GFLP to pay decedent’ s expenses.

Petitioner attenpts to explain why the dividends, interest,
and proceeds of the Marital Fund property were deposited into
vari ous bank accounts belonging to or controlled by decedent by
argui ng that “other bank account nanmes were used because of the
problenms with getting banks to accept checks not nade payable to
GFLP". Petitioner insists, however, that all of decedent’s bank
accounts were treated as G-LP accounts. Petitioner’s explanation
is too facile, and it fails to explain why sone dividend and
i nterest checks were deposited directly into GFLP account No.
7045 while others were not. None of the Marital Fund assets were
registered or titled in the name of GFLP, and none of the
di vi dend and interest checks were issued in GFLP' s nane. %

Petitioner’s explanation also does not explain why $22,415 of the

4®Regar dl ess of the payees’ identities, once the checks were
deposited, decedent could have transferred the funds to GFLP
Decedent did not do so.
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$41, 777 of dividends paid during the first 6 nonths of 1997 was
never deposited into GFLP account No. 7045 or why dividend and
interest incone generated by Marital Fund assets all egedly
transferred to GFLP was not transferred to the GFLP account after
it was deposited into non-GFLP accounts.

Petitioner relies on the GFLP accounting records prepared by
Ms. Bowers after decedent’s death to support petitioner’s
argunents that decedent rel eased all ownership, dom nion, and
control over Marital Fund assets when she executed the assi gnnent
on January 8, 1997. However, the accounting records were created
nmont hs after the various transactions occurred and are not
credible. W view the GFLP accounting records as just one nore
argunment regarding how the Marital Fund assets should have been
handl ed after the January 8, 1997, assignnment. The GFLP
accounting records represent nothing nore than a self-serving and
bel ated attenpt to create the appearance that decedent
transferred property to GFLP, that GFLP treated all of the bank
accounts held in decedent’s and Sidney Gore’s nanes as its own
property, and that GFLP received all inconme fromMarital Fund
assets after January 8, 1997.

As an additional explanation for decedent’s treatnment of the
i ncome generated by Marital Fund assets, petitioner argues that
the i ncone decedent retained was actually owed to her by GFLP as

paynment for assets that decedent sold to GFLP. According to
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petitioner, Ms. Bowers set up an account payable in the G-LP
accounting records reflecting a debt of GFLP owed to decedent,
deductions fromthat anmount for GFLP funds Ms. Powel| used to pay
decedent’ s personal |iving expenses, and interest allegedly paid
by GFLP on the debt. Petitioner also relies upon decedent’s and
GFLP' s retai ned Federal incone tax returns for the taxable year
1997 to establish the existence of the debt and to show that GFLP
paid interest on the debt.

Respondent argues that petitioner has not expl ai ned which
transactions gave rise to the debt G-LP allegedly owed to
decedent and that the account payable in the GFLP accounting
records represents nothing nore than “adjusting journal entries,
intended, in part, to account for Decedent’s at-wil| expenditure
of funds attributed to GFLP”. W agree. Neither decedent nor
GFLP executed a prom ssory note or any ot her docunents to
evi dence GFLP' s all eged debt to decedent. The assignnent nakes
no reference to the sale of any of decedent’s own property to
GFLP. Neither the GFLP accounting records nor the tax returns,
whi ch were prepared nearly 2 years after GFLP's debt to decedent
al l egedly arose, are sufficient to prove that a valid debt
exi st ed.

Finally, petitioner argues that decedent parted with
dom ni on and control but that TCO del ayed transferring to G-LP

legal title to Marital Fund assets. Although TCO apparently has
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assunmed sone responsibility for the delay, the docunents upon
whi ch petitioner relies are extrenely vague regarding TCO s
all eged inaction. Petitioner did not present any testinony from
TCO enpl oyees to prove when and for how | ong the delay occurred
or to show exactly how TCO was at fault.

It is entirely possible that any delay on the part of TCO
occurred well after decedent’s death or that the delay was al so
attributable to decedent’s or Ms. Powell’s deliberate inattention
to the technicalities of title. TCO had clearly outlined what
steps needed to be taken to transfer Marital Fund stocks to GFLP
nmont hs before decedent’s death. Nevertheless, Ms. Powell did not
sign the necessary stock powers when she delivered the stock
certificates to TCO and her only explanation for the failure--

t hat she thought TCO would assune all responsibility to transfer
title to the stock--is not credible.*

The record overwhel m ngly establishes that decedent or M.
Powel | on decedent’s behal f continued to exercise ownership,
dom nion, and control over Marital Fund assets from January 8,

1997, when decedent withdrew the Marital Fund assets fromthe

4"TCO had not yet entered into the agency agreenent with
GFLP when Ms. Powel | delivered the stock certificates to TCO
And, al though the record shows that Ms. Powell eventually signed
stock powers on behal f of decedent to transfer the stocks to
GFLP, the record does not reveal when she did so. TCO was stil
asking Ms. Powell to sign docunents to transfer Marital Fund
assets to GFLP as recently as May 2000, and Ms. Powell was stil
conpleting the transfer of other property to G-LP in August 2000.
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Sidney Gore Trust, to June 12, 1997, the date of her death. 48
Consequently, we conclude that decedent did not conplete any
transfer of Marital Fund assets to GFLP before her death on June
12, 1997. We consider, therefore, whether the estate was
obligated to include the value of Marital Fund assets allegedly
transferred to GFLP in decedent’s gross estate, either because
she owned themoutright on the date of her death or,
alternatively, because she held a general power of appoi ntnent
over the Marital Fund assets on the date of her death.

| V. | nclusion of Marital Fund Assets in Decedent’s Estate

A. Sections 2033 and 2041

Section 2001 inposes a tax on the transfer of the taxable
estate of every decedent who is a citizen or resident of the
United States. Section 2051 provides that, for purposes of the
tax inmposed by section 2001, the value of the taxable estate is
determ ned by deducting fromthe value of the gross estate
al | owabl e deducti ons.

The gross estate of a decedent who is a citizen or resident
of the United States is determ ned in accordance with chapter 11
subchapter A, part II1l, of the Code (part 111). Part I1I

i ncl udes sections 2031 through 2046, which describe different

“8The absence of any one elenent of an inter vivos transfer
of property is sufficient for us to find that no conpl eted
transfer was made. See Fox v. Kraner (In re Estate of Estes),
983 P.2d 438, 445 (kla. 1999).




- 5o -
types of property interests whose val ues nust be included in the
cal cul ation of a decedent’s gross estate. Section 2031(a)
provi des that “The value of the gross estate of the decedent
shall be determined by including to the extent provided for in
this part, the value at the tine of his death of all property,
real or personal, tangible or intangible, wherever situated.”
Section 2033 provides that “The value of the gross estate shal
i nclude the value of all property to the extent of the interest
therein of the decedent at the tinme of his death.” Section
2041(a)(2) requires that property with respect to which the
decedent had a general power of appointnent* created after
Cctober 21, 1942, also be included in the decedent’s gross
estate.

We have concl uded that decedent, by executing the assignnent
on January 8, 1997, and exercising dom nion and control over the
Marital Fund assets fromthat date to the date of her death,
effectively exercised the withdrawal power granted to her by the
Si dney Gore Trust declaration. W have al so concl uded, however,

that the assignnent was not sufficient to effect a transfer of

9Sec. 2041(b) (1) defines “general power of appointnent” to
mean “a power which is exercisable in favor of the decedent, his
estate, his creditors, or the creditors of his estate”. However,
sec. 2041(b)(1)(A) provides that “A power to consune, invade, or
appropriate property for the benefit of the decedent which is
l[imted by an ascertainable standard relating to the health,
educati on, support, or maintenance of the decedent” is not a
general power of appointnent.
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Marital Fund assets to GFLP. Because decedent, on the date of
her death, continued to own, control, and use Marital Fund
assets, the value of the Marital Fund assets all egedly
transferred to GFLP, including inconme therefromas of the
appropriate valuation date, nust be included in decedent’s gross
estate under sections 2031(a) and 2033.

We recogni ze, of course, that our hol ding under section 2033
depends for its accuracy on our conclusion that decedent
effectively withdrew the Marital Fund assets fromthe Sidney CGore
Trust. Even if our conclusion is wong, however, the val ue of
the Marital Fund assets would still be includable in decedent’s
gross estate because decedent, on the date of her death, had a
general power of appointnment within the meani ng of section
2041(a)(2) wth respect to any Marital Fund assets still subject
to the Sidney Gore Trust.

Section 2041(b) (1) defines a general power of appointnment as
a power exercisable in favor of the decedent, her estate, her
creditors, or the creditors of her estate. A general power of
appoi ntment over the corpus of a trust exists where the lifetinme
i ncome beneficiary has the unrestricted power to distribute the
corpus of the trust to herself. Sec. 20.2041-3(f), Exanple (3),
Estate Tax Regs. In that situation, the entire corpus of the
trust as of the time of death is includable in the decedent’s

gross estate under section 2041. Secs. 20.2041-1(b)(1), 20.2041-
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3(f), Exanple (3), Estate Tax Regs. Decedent had an unrestricted
power to distribute the corpus of the Marital Fund to herself by
reason of her power of wthdrawal.

In addition, the Sidney Gore Trust declaration gave decedent

“the power to appoint the principal and any undistributed incone,
to any person” by a provision in her will and authorized the
trustees, upon decedent’s death, to “distribute the then
remai ni ng principal and undistributed incone in the Marital
Trust, to such appoi ntee or appoi ntees (including the Estate of
my Wfe), in such manner as ny Wfe may appoint by her Last WII
and Testanent.” Such |anguage is sufficient to create a general
power of appointnent, sec. 20.2041-1(c)(1), Estate Tax Regs., and
respondent conceded as nuch in his answer in docket No. 468-02.
| f any assets remained in the Marital Trust at decedent’s death,
section 2041(a)(2) requires that the value of those assets be
i ncluded in decedent’s gross estate.

B. Section 2036

A decedent’s gross estate includes the value of property
interests transferred by the decedent during his or her lifetine
if the decedent retained for life the possession or enjoynent of,
or the right to the incone from the transferred property. Sec.
2036(a)(1). Petitioner maintains that section 2036(a) is
i nappl i cabl e because decedent conpleted a transfer of the Mrital

Fund assets to GFLP before her death and did not retain enjoynent
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of the transferred property. W have already rejected
petitioner’s argunent that decedent conpleted a transfer of
Marital Fund assets to GFLP during her lifetine. Nevertheless,
even if we were to assune that decedent successfully transferred
Marital Fund assets to GFLP before her death, we would stil
conclude that the values of the assets are includable in
decedent’s gross estate under section 2036(a). >

The relevant portion of section 2036(a) provides:

SEC. 2036. TRANSFERS W TH RETAI NED LI FE ESTATE

(a) General Rule.--The value of the gross estate

shall include the value of all property to the extent

of any interest therein of which the decedent has at

any tinme nmade a transfer (except in case of a bona fide

sale for an adequate and full consideration in noney or

money’ s worth), by trust or otherw se, under which he

has retained for his life or for any period not

ascertainable without reference to his death or for any

peri od which does not in fact end before his death--

(1) the possession or enjoynent of, or the
right to income from the property * * *

°Bef ore her death, decedent transferred $2,000 to GFLP to
pay the required capital contributions of each of her children
and their trusts. |In addition, on Jan. 8, 1997, decedent
executed the anendnment to her trust agreenent expressing her
intention that “all the property in which | have an interest is
fromthis date forward subject to the trust” and that the trust
assets either had been or would be invested in GFLP. Vari ous
deposits were nmade into GFLP' s account between Jan. 8 and June
12, 1997, and respondent has stipulated that G-LP was validly
formed under Gkl ahoma |law. W shall assune, therefore, that G-LP
was in existence and that it had sone assets on the date of
decedent’ s death, and we shall consider the parties’ argunents
regarding the applicability of sec. 2036.
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Section 2036(a) is designed to include in a decedent’s gross
estate “‘transfers that are essentially testanentary--i.e.,
transfers which | eave the transferor a significant interest in or
control over the property transferred during his lifetinme.’”

Estate of Abrahamv. Conm ssioner, 408 F.3d 26, 37 (1st G

2005) (quoting United States v. Estate of Grace, 395 U S. 316,

320 (1969)), affg. T.C Menp. 2004-39, anended 429 F.2d 294 (1st
Cir. 2005). A decedent retains an interest described in section
2036(a) unless he “absol utely, unequivocally, irrevocably, and

W t hout possible reservations” parts with possession and

enjoynent of the transferred property. Conm ssioner v. Estate of

Church, 335 U. S. 632, 645 (1949). Possession or enjoynent of
transferred property is retained for purposes of section
2036(a) (1) where there is an express or inplied understanding to
that effect anong the parties at the tine of the transfer, even
if the retained interest is not legally enforceable. Sec.

20. 2036-1(a), Estate Tax Regs.; see also Estate of Reichardt v.

Comm ssioner, 114 T.C 144, 151 (2000); Estate of Harper v.

Conmi ssioner, T.C. Menp. 2002-121. Al of the facts and

ci rcunst ances surroundi ng the transfer and subsequent use of the
property are considered in deciding whether there was an inplied

agreenent or understanding. Estate of Reichardt v. Conm ssioner,

supra at 151. The taxpayer bears the burden of disproving the



- 64 -
exi stence of an agreenent regarding retained enjoynent, a burden
especially onerous in intrafamly situations. |[d. at 151-152.
This Court has applied section 2036(a)(1) to assets
transferred to a famly partnership in which the decedent
retai ned the possession of, enjoynent of, or the right to the
incone fromthe transferred assets. See, e.g., id. at 150-155;

Estate of Harper v. Conmmi Ssioner, supra. In each case, we found

inclusion in the gross estate appropriate because the decedent
failed to curtail his or her enjoynment of the property follow ng
the transfer to the famly partnership. Factors indicating an
inplicitly retained interest under section 2036(a)(1) include
transfer of the majority of the decedent’s assets, continued use
of transferred property, conm ngling of personal and partnership
assets, disproportionate distributions to the decedent, use of
entity funds for personal expenses, and testanmentary

characteristics of the arrangenent. See Estate of Reichardt v.

Commi ssi oner, supra (decedent comm ngl ed partnership and personal

funds, used partnership’s checking account as his personal

account, and continued to use assets in sane nanner as before

they were transferred); Estate of Strangi v. Conm ssioner, T.C
Meno. 2003- 145 (decedent maintained sanme relationship to his
assets as he had before formation of famly partnership), affd.

417 F.3d 468 (5th G r. 2005); Estate of Thonpson v. Conm SSioner,

T.C. Meno. 2002-246 (decedent transferred nost of his assets to
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partnership and was able to wthdraw these assets from
partnership at any tine), affd. 382 F.3d 367 (3d Cir. 2004);

Estate of Harper v. Conm ssioner, supra (decedent conmm ngl ed

funds, distributions were nade di sproportionately to decedent,
and arrangenent possessed testanentary characteristics); Estate

of Schauerhaner v. Comm ssioner, T.C Meno. 1997-242 (decedent

transferred a substantial anmount of her assets to a partnership
and deposited income frompartnership in a personal account that
she used to pay personal and partnership expenses).

Section 2036(a), however, provides for an exception to its
general inclusion rule. Under the exception, where assets are
transferred through a “bona fide sale for an adequate and ful
consideration in noney or noney’'s worth”, the val ue of those
assets is not subject to inclusion under section 2036(a).
Avai l ability of the exception rests on two requirenments: (1) An
arm s-length transaction, and (2) adequate and full

consi der ati on. Estate of Harper v. Commi ssioner, supra. The

decedent’ s receipt of a partnership interest is not a bona fide
sale for full and adequate consideration where an intrafamly
transaction nerely attenpts to change the formin which the

decedent holds property. Estate of Thonpson v. Comm ssioner,

supra. In addition, the transfer nust be notivated by a

| egiti mate nontax business purpose. See Estate of Bongard v.

Comm ssioner, 124 T.C. 95, 118 (2005); Estate of Bigel ow v.
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Conmi ssioner, T.C. Menp. 2005-65; Estate of Stone v.

Conmi ssioner, T.C. Menp. 2003-3009.

Petitioner asserts that decedent’s only interest in the
transferred assets was as a beneficiary of the Sylvia Core
Revocabl e Trust, which held a 32.667-percent |limted partnership
interest in GFLP. Because GFLP is a separate legal entity forned
in conpliance with Cklahoma | aw, petitioner argues that decedent
relinqui shed all control, possession, enjoynent, or right to
i ncome upon the alleged transfer of the Marital Fund assets to
GFLP. Petitioner argues that decedent retained no benefit or
control over the assets and that TCO controlled or managed the
GFLP assets during decedent’s life. Additionally, petitioner
argues that decedent did not execute or contenplate an agreenent
reserving any control of the transferred assets.

Decedent, however, did not part with possession or enjoynent
of the property purportedly transferred to GFLP. At the tinme of
decedent’ s death, GFLP did not hold title to any of the Marital
Fund assets. Fromits formation until the date of decedent’s
death, GFLP did not engage in any busi ness or investnent
activity. Only after decedent’s death and |ong after G-LP' s
formati on were accounting records created purporting to show that

decedent transferred a series of Marital Fund assets to GFLP. 5

S1Accounting mani pul ati ons occurring after decedent’s death
cannot refute the existence of an inplied agreenent permtting
(continued. . .)
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Decedent individually or through Ms. Powell as attorney-in-fact
continued to receive all of the incone fromthe property
transferred to GFLP, directed its deposit, and benefited fromits
use without restriction. M. Powell continued using Marital Fund
assets allegedly transferred to GFLP for decedent’s benefit.
Decedent’ s access to the assets was wi thout restriction, allow ng
decedent to maintain the sane relationship to her assets as
exi sted before the alleged transfer to G-LP

The circunmstances surroundi ng the alleged transfer and
subsequent use of the Marital Fund assets denonstrate an inplied
agreenent between decedent and her children. Accordingly,
because decedent continued to control and to use Marital Fund
assets after the alleged transfer to GFLP on January 8, 1997, the
assets transferred to GFLP are includable in decedent’s gross
estate under section 2036.

Decedent’s transfer of Marital Fund assets to G-LP al so does
not qualify for the bona fide sale exception contained in section
2036(a). Decedent’s transfer did not occur through an arm s-
| ength transaction because decedent essentially acquired her

interest from hersel f. See Estate of Harper v. Conmni ssioner,

T.C. Meno. 2002-121. Decedent stood on both sides of the

transaction, and the partnership was fornmed w thout any

51(...continued)
the continued use of transferred assets. See Estate of Harper v.
Conmi ssioner, T.C. Menp. 2002-121.
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bar gai ni ng or negotiating because the seller and the purchaser

were the sane person. Cf. Estate of Stone v. Conmm ssioner, supra

(transfers to famly partnerships were arm s-length transactions
because each nmenber of famly was represented by independent
counsel and transfers were notivated primarily by investnent and
busi ness concerns).

Decedent’s transfer also was not nmade for full and adequate
consideration. Decedent’s receipt of a partnership interest is
not full and adequate consideration within the neaning of section
2036 because decedent used G-LP nerely as a vehicle for changing
the formin which she held her interest in the Marital Fund

assets. See Estate of Thonpson v. Conm ssioner, T.C. Mnob. 2002-

246. Decedent’s transfer represents a circuitous “recycling of
val ue” because no change was made to the underlying pool of
assets; no one other than decedent nmade contri butions of property
or services in the interest of true joint ownership or

enterprise. See Estate of Harper v. Comm ssioner, supra. The

val ue of decedent’s interest in GFLP is derived exclusively from
the assets that decedent allegedly contributed to GFLP. Under
these facts, decedent did not engage in any bona fide transaction
for consideration upon the creation and funding of GFLP
Accordingly, petitioner is not entitled to rely on the exception

under section 2036(a).
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We hold that, even if Marital Fund assets were transferred
to GFLP, the full date-of-death values of those assets are
i ncl udabl e in decedent’s gross estate under section 2036(a).

V. Whet her the Gross Estate Should Be Reduced by the Anpunt of
GFLP's All eged Debt to Decedent

The estate listed as an asset of the estate a note
recei vable from GFLP to decedent. Petitioner argues that if we
include all of the Marital Fund assets allegedly transferred to
GFLP in decedent’s gross estate under sections 2033 and
2041(a)(2), “it is factually inpossible for * * * [decedent] to
owe to herself $46,664”. Respondent argues that although the
estate has never explained or substantiated the transactions
generating the all eged debt G-FLP owes to decedent, the gross
estate should not be reduced by that anount because the expert
Wi tnesses testified at trial that the $46, 664 anmount was al ready
taken into account in both petitioner’s and respondent’s
determ nations of the net asset value of the gross estate.

We concluded earlier in this opinion that petitioner has not
proven that decedent contributed or sold any of her own assets to
GFLP with the expectation that GFLP would repay her. A
conclusion that the anmount of GFLP's all eged debt to decedent is
i ncludable in the gross estate would be inconsistent with our
findings of fact in this case. The existence of the alleged debt
depends, in the first instance, upon a finding that the Marital

Fund assets had been transferred to GFLP. Qur primary finding is
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that no such transfer took place. Mreover, the record
adequately denonstrates that no bona fide debt owed by GFLP to
decedent existed on the date of decedent’s death. Accordingly,
t he val ue of the gross estate nust be reduced by $46, 664.

VI. Wiether the Value of the Smth Barney | nvestnent Account Is
Includable in Decedent’'s Gross Estate

Petitioner argues that including the proceeds of the Smth
Bar ney account in decedent’s gross estate would result in taxing
t he sane funds tw ce because that anmount was deducted fromthe
al | eged debt GFLP owed to decedent, which increased the overal
val ue of GFLP. Petitioner relies solely on the G-LP accounting
records to support petitioner’s position.

Respondent argues that petitioner has not provided any
detail regarding the itens giving rise to the alleged debts
between GFLP and its partners. Respondent contends further that
the anount is includable in the gross estate under section 2033
because the value of the Smth Barney account was not reported on
decedent’ s estate tax return or included as an asset of GFLP in
val uing GFLP or its partnership interests.

The estate did not report the value of the Smth Barney
account as part of decedent’s gross estate on Form 706.

Therefore, we sustain respondent’s determ nation that $102, 139,
the value of the Smth Barney account, is includable in the gross

estate under section 2033.
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VIl. Whether the Estate |Is Entitled To Deduct Adm nistration
Expenses in Excess of Those All owed

Petitioner contends that the executor’s fee, appraisal fees,
| egal fees, and interest accrued on the Cklahoma death tax and
the Federal estate and gift tax liabilities, incurred after
filing the estate tax return and in excess of the anounts al ready
al l oned, are deductible from decedent’s gross estate.

Respondent contends that petitioner has not presented any
docunentation to substantiate the estate’s expenses but
acknow edges that petitioner may submt the appropriate forns,
al ong with supporting docunentation, to respondent for a
determ nati on of reasonabl eness of the anounts clai ned.
Alternatively, respondent asserts that petitioner may request
addi tional adm nistration expense deductions in the Rule 155
proceedi ng, or we nmay determ ne the all owabl e adm nistration
expense deductions in a Rule 156 proceeding.

Section 2053(a)(2) provides that the value of the taxable
estate shall be determ ned by deducting fromthe value of the
gross estate such amounts for adm nistration expenses as are
all owabl e by the laws of the jurisdiction under which the estate
is being adm ni stered. Adm nistration expenses include
executor’s conmi ssions; attorney’s fees, including those fees
associated wth contesting an asserted deficiency; and
m scel | aneous expenses such as appraiser’s fees, accountant’s

fees, and court costs. Sec. 20.2053-3, Estate Tax Regs. 1In
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addition, interest attributable to a State death tax or Federal
estate tax deficiency nmay be deductible as an adm nistration

expense under section 2053. Estate of Bahr v. Conm ssioner, 68

T.C. 74 (1977).

At the trial, petitioner did not substantiate any additional
adm ni strati on expenses the estate had paid or incurred since
filing its estate tax return. However, we do not doubt that the
estate has paid or incurred additional adm nistration expenses
that are allowabl e as deductions if substantiated. Petitioner
shoul d pronptly submt docunentation of any additional
adm ni stration expenses to respondent, and the parties shoul d
attenpt to reach an agreenent regarding this issue. |If the
parties are unable to do so, we shall decide the issue as
appropriate in a Rule 155 or 156 proceedi ng.

VIIl. \Wether the Estate Is Entitled To Deduct ad Val orem Tax

The estate clainmed a deduction of $1,543 for ad val oremtax
on Schedul e K of Form 706, which respondent disall owed.
Petitioner now maintains that the estate is entitled to deduct
$3,367, the full amount of ad valoremtax owed for 1997, under
section 2053(a)(3). Respondent argues the estate is not all owed
to deduct any of decedent’s ad val oremtax because petitioner has
not established that the tax was a personal obligation of
decedent on the date of her death that net the requirenents for

deductibility under section 2053.
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Ad val oremtax may be deducted fromthe val ue of the gross
estate if the tax is an enforceabl e obligation of the decedent on
the date of the decedent’s death and is allowable under State
law. Sec. 2053(a)(3), (c)(1)(B); sec. 20.2053-6(b), Estate Tax
Regs. Under Cklahoma law, only ad valoremtax that is a |lien on
a decedent’s property on the date of the decedent’s death is an
enforceabl e obligation of the decedent on that date. Ckla. Stat.
Ann. tit. 68, sec. 808(a) (West 2001). Ad valoremtax becones a
l[ien on property on the date the tax beconmes due and payabl e.
kla. Stat. Ann. tit. 68, sec. 3101 (West 2001). Ad valoremtax
for each fiscal year becones due and payable on the first day of
Novenmber. Okla. Stat. Ann. tit. 68, secs. 2804, 2913 (West
2001).

On June 12, 1997, no enforceable obligation existed with
respect to decedent’s 1997 ad valoremtax. The 1997 ad val orem
tax did not becone due and payable and a |ien agai nst decedent’s
real property until Novenmber 1, 1997. M. Powell paid the 1997
ad val oremtax on decedent’s honme on Novenber 24, 1997.

Petitioner has not offered any evidence to substantiate the
anount of any all owabl e deduction. Moreover, the Ckl ahoma
statute cited by the estate is inapplicable here because there
was no conveyance of decedent’s property in 1997. Ckla. Stat.
Ann. tit. 68, sec. 2912 (West 2001). The Gkl ahonma cases cited by

petitioner are equally inapplicable, as they relate to whether a
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purchaser or seller is liable for ad val oremtaxes when rea
property is sold and do not address the issue of when the State
ad valoremtax liability actually becones due and payable. Allen

v. Henshaw, 168 P.2d 625 (Ckla. 1946); Bd. of Commrs. v. Cent.

Bapti st Church, 276 P. 726 (Ckla. 1929). Accordingly, petitioner

has not established that the estate is entitled to any deduction
for decedent’s 1997 ad valoremtax. W sustain respondent’s
determ nation disallow ng the $1,543 ad val oremtax deduction
clainmed by the estate.

| X.  Concl usi on

We have considered the remai ning argunents of both parties
for results contrary to those expressed herein and, to the extent
not di scussed above, find those argunents to be irrel evant, noot,
or without nerit.

To reflect the foregoing,

Deci sions will be entered

under Rul e 155.




