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PONELL, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463' of the Internal Revenue Code
in effect at the tinme the petition was filed. The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority.

1 Unl ess ot herw se indicated, subsequent section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.
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Petitioner seeks review under section 6330(d) of
respondent’s determ nation sustaining a proposed |levy for the
collection of his 1998 tax liability in the anount of
$18,868.98.2 The issue is whether petitioner’s case should be
remanded to Appeals for a face-to-face collection due process
hearing. At the tinme he filed the petition, petitioner was a
resi dent of Norton, OChio.

Backgr ound

Petitioner filed a Form 1040, U.S. Individual Inconme Tax
Return, for the taxable year 1998 reporting a tax liability due.
Petitioner did not pay the anmount he reported due. After
receiving respondent’s Notice of Intent to Levy and Notice of
Your Right to a Hearing, petitioner filed a Form 12153, Request
for a Collection Due Process Hearing.

In his Form 12153, petitioner asserted he was not |iable for
the tax due and nmade argunents that are considered frivol ous and

irrelevant by the Internal Revenue Service and this Court.?3

2 This is the amount of the liability as of Oct. 23, 2003.
The record is not clear as to how this amount breaks down into
the original amobunt due reported on petitioner’s 1998 return and
any additions to tax that have since accrued.

3 The record is not clear as to the exact argunents that
were made by petitioner in his collection due process hearing
request. It appears froman attachnment to his petition that
petitioner asserts argunents chall enging the constitutional
validity of his tax liability and the authority of the Internal
Revenue Service. These argunents have universally been rejected
as frivolous and warrant no further conment. “W perceive no

(continued. . .)
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Petitioner was inforned that unless he had other issues to raise,
the Appeals officer would not neet with himfor a face-to-face
hearing. The Appeals officer then tried to schedule a tel ephone
hearing with petitioner tw ce, one for Novenber 24, 2003, and the
ot her for Decenber 5, 2003. Petitioner notified the Appeals
officer in witing that he refused to participate in a tel ephone
heari ng.

Petitioner then requested a hearing through correspondence,
and provided the Appeals officer with sone additional
docunentation. Petitioner did not raise any spousal defenses,
of fer any other challenges to the collection action, or suggest
any collection alternatives. After reviewing all information
that was submtted by petitioner, on February 9, 2004, the
Appeal s officer issued a Notice of Determ nati on Concerni ng
Col l ection Action(s) under Section 6320 and/or 6330 that stated
that the Internal Revenue Service has conplied with Code and
procedural requirenents, that no relief would be granted, and the
proposed | evy was sustained. Petitioner then tinely filed a
petition with this Court.

The only issue petitioner asserts is that he is entitled to

a face-to-face collection due process hearing. Respondent argues

3(...continued)
need to refute these argunents with sonber reasoni ng and copi ous
citation of precedent; to do so m ght suggest that these
argunents have sone colorable nerit.” Crain v. Conm ssioner, 737
F.2d 1417, 1417 (5th Gr. 1984).
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that a proper collection due process hearing was held through
correspondence. Respondent further contends that petitioner
failed to raise any other issues regarding the collection of the
tax liability and that the proposed |evy should be allowed to
proceed. This case was submtted on this basis.

Di scussi on

1. Section 6330

Section 6330 entitles a taxpayer to notice and the
opportunity for a hearing before the process of collection by
lien and | evy are taken. Upon request, a taxpayer is entitled to
a fair hearing before an inpartial officer fromthe Interna
Revenue Service O fice of Appeals. Sec. 6330(b)(1), (3). At the
hearing, the Appeals officer is required to verify that the
requi renents of any applicable |aw or adm nistrative procedure
have been net, and to consider any relevant issue relating to the
unpai d tax or proposed |levy raised by the taxpayer. Sec.
6330(c) (1) and (2)(A).

A taxpayer may generally raise any relevant issue relating
to his or her unpaid tax liability or proposed |evy during the
hearing. Relevant issues include an appropriate spousal defense,
chal | enges to the appropriateness of the collection action, and
offers of collection alternatives. Sec. 6330(c)(2)(A). The
t axpayer cannot raise issues relating to the underlying tax

ltability if the taxpayer received a notice of deficiency or
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ot herwi se had an opportunity to dispute the liability. Sec.
6330(c) (2) (B)

Foll owi ng the hearing, the Appeals officer nmust determ ne
whet her the collection action is to proceed, taking into account
the verification the Appeals officer has nade, the issues raised
by the taxpayer at the hearing, and “whet her any proposed
col l ection action bal ances the need for the efficient collection
of taxes with the legitimte concern of the * * * [taxpayer] that
any collection action be no nore intrusive than necessary.” Sec.
6330(c)(3). W have jurisdiction to review such determ nations
where we have jurisdiction of the underlying tax liability. Sec.
6330(d) (1) (A).

Were the validity of the underlying tax liability is not at
issue, we review the determ nation for an abuse of discretion.

Sego v. Comm ssioner, 114 T.C. 604, 610 (2000). \Were the

validity of the underlying tax liability is properly at issue, we

revi ew de novo. (Goza v. Commi ssioner, 114 T.C. 176, 181-182

(2000). The tax liability due in this case is one petitioner
sel f-assessed and reported on his 1998 i ncone tax return.
Section 6330(c)(2)(B) permts taxpayers to challenge the

exi stence or the amobunt of a tax liability reported on an
original inconme tax return because they have not received a
noti ce of deficiency or otherwi se had an opportunity to dispute

the tax liability in question. Mntgonery v. Conmm ssioner, 122
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T.C. 1, 8-9 (2004). Because the tax liability due is one
petitioner reported due on his return, he did not receive a
noti ce of deficiency or otherwi se have an opportunity to dispute
the 1998 tax liability.

For the validity of the 1998 underlying tax liability to be
properly at issue, petitioner nmust conply with Rule 331. His
pl eadi ng nust contain a sufficient specificity of facts so that
the Court can conduct a neani ngful hearing to determ ne whether
respondent can proceed with collection. Petitioner has failed to
conply with Rule 331. He has not identified itens of incone,
deduction, or credit, or the conmputations that are incorrect.

Poi ndexter v. Comm ssioner, 122 T.C. 280, 285 (2004).

Petitioner was told repeatedly by the Appeals officer that
the argunents raised in his request for a hearing were considered
irrelevant and frivolous by the Internal Revenue Service and this
Court. Petitioner insisted in pursuing these argunents and
failed to assert any other issues, such as the ones listed in
section 6330(c)(2)(A). In particular, petitioner never nade an
offer of an alternative neans of collection during the Appeals
process. W therefore find that petitioner has raised no issue
that would warrant a remand to the Appeals Ofice for another

hearing. See Lunsford v. Conm ssioner, 117 T.C 183, 189 (2001);

Kenper v. Commi ssioner, T.C Mno. 2003-195.




2. The Appeal s Hearing

Even though petitioner’s hearing took place through
correspondence, as he requested, he asserts that he is entitled
to a face-to-face hearing he originally requested. A face-to-
face neeting is not invariably required. Hearings conducted
under section 6330 are informal proceedi ngs, not fornmal

adj udi cations. Katz v. Comm ssioner, 115 T.C 329, 337 (2000);

Davis v. Comm ssioner, 115 T.C 35, 41 (2000). Hearings nay be

held as face-to-face neetings, and they may al so be conducted by

t el ephone or by correspondence. Katz v. Conm ssioner, supra at

337-338; Dorra v. Conmissioner, T.C Meno. 2004-16; sec.

301.6330-1(d)(2), QA-D6, -D7, Proced. & Adm n. Regs.
In Iight of petitioner’s specious argunents, a face-to-face

hearing in this case would not be productive. See Lunsford v.

Conmi ssi oner, supra at 189; Kenper v. Commi ssioner, supra. The

Appeal s officer was willing to have a face-to-face hearing if
petitioner had raised any neani ngful issue regarding his tax
l[tability or the proposed levy. Furthernore, petitioner was al so
gi ven the opportunity to discuss the collection of his 1998 tax
liability in two schedul ed tel ephone hearings, and he sinply
declined to do so. He again failed to raise any neani ngful

i ssue, explain his position, or offer an alternative neans of

col l ecti on when he was given the opportunity to do so by



- 8 -
respondent’s counsel and by this Court.* In sum respondent may
proceed with the sustained | evy.

3. Section 6673 Penalty

Taxpayers invoking frivol ous and groundl ess cl ai ns and
instituting proceedi ngs under section 6330(d) for the purpose of
del ay are subject to penalties. Sec. 6673(a)(1l). A positionis
frivolous where it is “contrary to established | aw and
unsupported by a reasoned, col orable argunent for change in the

law.” Coleman v. Conmm ssioner, 791 F.2d 68, 71 (7th Gr. 1986);

Glligan v. Conmm ssioner, T.C Meno. 2004-194. W have i nposed

section 6673 penalties in levy review cases where the taxpayer
has raised irrelevant and frivolous argunents as to the validity

of the Federal incone tax system See Hanwik v. Conm Ssioner,

T.C. Meno. 2004-223; Glligan v. Conm Sssi oner, supra. Petiti oner

i s hereby warned. Should he insist on further asserting
frivolous and irrelevant argunents, or instituting court
proceedi ngs for the purpose of delaying collection, penalties

w Il be inposed.

4 W also note that assumi ng that the Appeals officer did
err inrefusing to neet with petitioner in a face-to-face
hearing, according to the rule of prejudicial error (or the
doctrine of harmess error), as applied to an adm nistrative
action, the reviewing court shall disregard procedural errors
unl ess the conplaining party was prejudiced thereby. Keene v.
Conm ssioner, 121 T.C. 8, 21 (2003) (Hal pern, J., concurring).
Petitioner has not presented any evidence that he was so
prejudi ced by the Appeals officer’s refusal to hear frivol ous and
irrel evant argunments in person.
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




