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MVEMORANDUM OPI NI ON

COHEN, Judge: The petition in this case was filed in
response to a notice of final determ nation denying relief under
section 6015 for unpaid Federal incone tax for 2004. This case
is now before the Court on cross-notions to dismss for |ack of
jurisdiction. Respondent’s notion is based on petitioner’s

failure to file the petition wwthin 90 days fromthe nailing of
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the notice. Petitioner’s notion seeks dismssal for |ack of
jurisdiction on the ground that she was not a party to a joint
Federal inconme tax return. All section references are to the
I nt ernal Revenue Code.

Backgr ound

Sone of the facts have been stipulated, and the stipul at ed
facts are incorporated as our findings by this reference.
Petitioner resided in New Jersey at the tine that she filed her
petition.

Petitioner and Erdal Kaya (Kaya) were married on March 30,
2004. During 2004, both petitioner and Kaya were enployed in a
Dunki n” Donuts franchi se owned by Poshka, Inc. Petitioner was
pai d $2, 000. 83 by Poshka, Inc., during 2004, and $58 was wi t hhel d
for Federal inconme tax. Kaya was paid $42, 725. 92 by Poshka,

Inc., during 2004, and $561 was w thheld for Federal incone tax.

In 2005, Kaya told petitioner that he would have an
accountant prepare tax returns for themfor 2004, but petitioner
does not recall seeing or signing a return for 2004. Sonetinme in
2005, Kaya left the United States and returned to Turkey.
Petitioner has not lived with Kaya since that tine although they
are not yet divorced. She now denies that she intended to be a
party to a joint return for 2004.

According to Internal Revenue Service (IRS) records, a joint

Federal inconme tax return was filed for petitioner and Kaya for
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2004, reporting $40, 109 as adjusted gross inconme, $813 as incone
tax due, and $817 as income tax withheld. On exam nation of the
return, the IRS disallowed certain item zed and busi ness
deductions that had been clainmed and allowed only the standard
deduction for a joint return. On January 7, 2008, the IRS
assessed additional tax, an accuracy-related penalty, and
interest, bringing the amount due to $2,942. 97.

On January 31, 2008, petitioner submtted a Form 8857,
Request for I nnocent Spouse Relief, to the IRS. She did not
answer the questions on the Form 8857 relating to whether she and
Kaya had filed a joint return. On July 23, 2008, the IRS sent to
petitioner, at her correct address, a final determ nation denying
her request for relief. The original final determ nation was
returned to the IRS by the U S. Postal Service marked
“uncl ai red”, and a copy was nailed to petitioner on Septenber 29,
2008, after she inquired about it. The petition was postmarked
Cct ober 29, 2008, 98 days after the first mailing of the final
determ nation

Respondent filed a nmotion to dismss for |ack of
jurisdiction on the ground that the petition was untinely under
section 6015(e)(1)(A) or 7502. Petitioner responded with a
cross-nmotion to dismss for lack of jurisdiction, alleging that
the Court’s jurisdiction under section 6015(b), (c), and (f) is

dependent on the filing of a joint return and that she did not



- 4 -
file ajoint return with Kaya for 2004. 1In an affidavit in
support of her cross-notion, petitioner stated:

| never told Erdal to file a joint return for
2004, and | did not authorize himto sign a joint
return for nme. | had assuned that he would get a
married filing separately return prepared for ne, if he
desired, though I thought one was not required.
However, | may have been shown and asked to sign a Form
1040 for 2004 prepared as married filing jointly and
may have signed it. | would have to see a copy of that
return. | have no copy of that return in ny records,
so | have not been able to see whether Erdal signed it
for me or | signed it wthout paying attention to what
was on the return. * * *

Di scussi on

During the hearing on the pending notions, petitioner’s
counsel candidly stated:

So, what I'mtrying to ask the Court here to do is
try to help ny client out here by finding a way to rule
because this is an equitable thing that Congress really
wanted to hel p taxpayers get sonme ruling fromthe Court
under 6015(e). Try to throw this case out on the basis
it gives ny client sonme help that there wasn't a joint
return. So that’s why the Court has to say, well,
what’'s the whol e purpose of this statute, what was
Congress intending here. It wanted equity, it wanted
to help the spouse even after they couldn’t make an
argunent of a deficiency case, that this should be part
of what the Court can do.

In the process, counsel asks us to nake a categorical finding on
an anbi guous factual record and to disregard or overrule prior
opinions of the Court. Wile we commend his desire to serve his
client, we decline the invitation.

Shortly before the hearing on the pending notions,

petitioner suggested an alternative to the theory asserted in the
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cross-nmotion to dismss for lack of jurisdiction. Petitioner
“Wthdrew a prior concession that she did not tinely file the
petition and argued:

(1) that the 90-day period of section 6015(e) in which
to file a petition is not jurisdictional, but rather is
a statute of limtations subject to equitable tolling,
and (2) that her filing of the petition herein was
tinmely because, due to her bel ated receipt of the
notice of determ nation on or after Septenber 30, 2008,
equitable tolling applies, and the 90-day period should
not begin to run before that date of receipt. Since
petitioner mailed her petition to this Court on October
29, 2008 (29 or fewer days after her receipt of the
notice), and the Court filed it on Novenber 3, 2008,
the petition was tinely under equitable tolling.

Petitioner acknow edges that her argunment is contrary to the

Court’s holding in Pollock v. Conmm ssioner, 132 T.C. __ (2009),

but she argues that Pollock was “incorrectly decided”. In that
regard she relies on other recent decisions favoring relief to
taxpayers under entirely different circunstances. Petitioner’s
generalized reliance on “equity” and “policy considerations”
cannot overcone a jurisdictional defect. See, e.g., Healy v.

Comm ssi oner, 351 F.2d 602, 603 (9th G r. 1965); Mier V.

Comm ssioner, 119 T.C 267, 276 (2002), affd. 360 F.3d 361 (2d

Cir. 2004); Axe v. Comm ssioner, 58 T.C 256, 259 (1972). There

is no dispute that the notice was sent to petitioner’s |ast known

address. There is no special or conpelling inequity here.
Petitioner urges us to deny respondent’s notion to dism ss

and to grant petitioner’s notion to dism ss by anal ogy to other

cases in which the Court has had before it cross-notions to
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dism ss for lack of jurisdiction wwth respect to a petition filed
nmore than 90 days after a notice of deficiency was sent. In sone
such cases, the Court wll grant a taxpayer’s notion on the
ground that the notice of deficiency was not sent to the
taxpayer’s | ast known address and was therefore invalid. In

t hose cases, however, we have followed the truismthat our
jurisdiction depends on a valid notice and a tinely petition.

See Pietanza v. Conm ssioner, 92 T.C. 729, 735-736 (1989), affd.

wi t hout published opinion 935 F.2d 1282 (3d Cr. 1991); Keeton v.

Conmm ssioner, 74 T.C. 377, 379 (1980).

In this case, there is no suggestion that the final
determ nation sent in response to the Form 8857 request by
petitioner is invalid. 1In situations where a tinely petition was
filed in response to a valid notice but the taxpayer denies that
he or she was party to a joint return, the Court has decided the
case on the nerits and entered a decision rather than di sm ssing

the case for lack of jurisdiction. See At v. Conm ssioner, 119

T.C. 306, 311-312 (2002), affd. 101 Fed. Appx. 34 (6th Gir.

2004); Raynond v. Conm ssioner, 119 T.C 191, 197 (2002).

Petitioner suggests that the Court *“arguably rendered a

different jurisdictional holding” in Bernal v. Conm ssioner, 120

T.C. 102 (2003), where the Court dism ssed for |ack of
jurisdiction a spouse’s claimfor relief under section 66. The

rational e of that case is that Congress had not by statute
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provided this Court with jurisdiction under section 66, in
contrast to section 6015, where the grant of jurisdiction is

explicit. See Bernal v. Conm ssioner, supra at 107-108.

Petitioner argues that a footnote in Bernal v. Conm Ssioner,

supra at 106-107 n.6, citing Raynond v. Conm Ssioner, supra at

195-196, for the proposition that provisions of section 6015 for
relief fromjoint and several liability are inapplicable and
dism ssal in Bernal for lack of jurisdiction, nmeans that “the
Court was, sub silencio, denying jurisdiction under section
6015(e) for lack of joint returns”. This argunent is neritless.
The Court does not overrule or nodify precedents by inference in
f oot not es.

The predicates for our jurisdiction in a stand-al one
proceedi ng under section 6015 are a claimby a taxpayer, a final
determ nation, and a tinely petition. See sec. 6015(e)(1).
Anmong the conditions for relief under section 6015 is that a
joint return was filed, but that condition is not set forth as a
prerequisite to our review of denial of a claimfor relief. |If
the taxpayer’s claimis rejected for failure to satisfy the
conditions set forth under section 6015(b), (c), or (f), our
reviewis on the nerits of the claim Petitioner’s position
woul d require a review of the merits in every section 6015 case
where the filing of a joint return is disputed, even where, as

here, the parties agree that ultimately there is no jurisdiction.
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If jurisdiction is lacking, as it is here because the petition
was not timely, we do not and should not proceed to address the
merits.

We have considered petitioner’s other argunents. They are
irrel evant or unpersuasive. For the reasons set forth above,
petitioner’s notion to dismss wll be denied, respondent’s
nmotion will be granted, and the case will be dism ssed for |ack
of jurisdiction on the ground that the petition was not filed

tinmely.

An appropriate order of

dism ssal for |ack of

jurisdiction will be entered.




