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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463. Unless otherw se indicated, al
section references are to the Internal Revenue Code in effect for
the year in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure. The decision to be entered is
not reviewable by any other court, and this opinion should not be

cited as authority.
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Respondent determ ned a deficiency of $3,178 in petitioner’s
Federal inconme tax for 2000. The issues for decision are whether
petitioner is entitled to: (1) A hone nortgage interest
deduction, and (2) enpl oyee busi ness expense deductions in excess
of those all owed by respondent.

Backgr ound

The stipulation of facts and the exhibits received into
evi dence are incorporated herein by reference. At the tine the
petition in this case was filed, petitioner resided in
Sacranento, California.

During 2000, petitioner was enployed as a phone |ine
installer by several conpanies. Petitioner traveled nationw de

for his jobs and was enployed at the follow ng | ocations in 2000.

Enpl oyer Locati on Dates in 2000 Total Days
ADEX Denver, CO 1/1-1/8 8
Tesi nc Los Gatos, CA 1/ 17-5/ 20 125
But | er Sar at oga, CA 5/ 27-6/8 13
TEKSYSTEMS Sacranment o, CA 7/ 1-7/ 10 8
US Uilities Washi ngton, DC  8/8-8/30 23
RIJE Tel ecom Denver, CO 9/ 5-9/ 28 19
ADEX Seattle, WA 10/ 21-12/ 31 72

Total days worked 268
Total days not worked 97

Petitioner filed for 2000 a Form 1040, U.S. |ndividual
I ncome Tax Return. On Schedule A, Item zed Deducti ons,
petitioner deducted a honme nortgage interest expense of $6, 600

for a condom nium | ocated at 5912 #2 Wl erga, Sacranento,
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California (condo), which was disallowed by respondent in the
statutory notice of deficiency.

Petitioner also reported, on Schedule A enployee business
expenses and other miscellaneous item zed deducti ons of $33, 881.
Petitioner clainms that he is entitled to deduct $32,938 of that
anount, after taking into account the 2-percent floor of section
67. In the statutory notice of deficiency, respondent allowed
$12,014. 43 of the reported deductions. Respondent determn ned
that the bal ance of $21,866.57 represented travel, neals, and
| odgi ng that petitioner incurred while away from hone.

Respondent disallowed this anmobunt on the grounds that petitioner

did not have a tax hone in 2000.

Di scussi on

The Comm ssioner’s determ nations are presuned correct, and
general ly taxpayers bear the burden of proving otherwise.! Rule

142(a)(1); Welch v. Helvering, 290 U.S. 111, 115 (1933).

Tax deductions are a matter of legislative grace with the
t axpayer bearing the burden of proving entitlenent to the

deductions clainmed. Rule 142(a)(1l); I NDOPCO, lnc. V.

Comm ssioner, 503 U S. 79, 84 (1992).

Petitioner has not raised the issue of sec. 7491(a), which
shifts the burden of proof to the Comm ssioner in certain
situations. This Court concludes that sec. 7491 does not apply
because petitioner has not produced any evidence that establishes
the preconditions for its application.



Mbort gage | nterest Deduction

Section 163 allows a deduction for interest paid or accrued
on certain indebtedness, including acquisition indebtedness on a
qualified residence. See sec. 163(h)(2)(D), (3)(A). The
acqui sition i ndebtedness generally nust be an obligation of the
t axpayer and not an obligation of another. See Golder v.

Conm ssioner, 604 F.2d 34, 36 (9th Cr. 1979), affg. T.C. Meno.

1976-150; Smth v. Conm ssioner, 84 T.C. 889, 897 (1985), affd.

wi t hout published opinion 805 F.2d 1073 (D.C. Cir. 1986).

The applicabl e regul ati on, however, in pertinent part
provi des:

Interest paid by the taxpayer on a nortgage upon

real estate of which he is the |egal or equitable

owner, even though the taxpayer is not directly liable

upon the bond or note secured by such nortgage, may be

deducted as interest on his indebtedness. * * *
Sec. 1.163-1(b), Incone Tax Regs.

Qur Menorandum Opinion in Golder, as affirmed by the Court
of Appeals for the Ninth Crcuit, construed section 1.163-1(b),
I ncone Tax Regs., to permt interest deductions in situations
where the taxpayer is not personally |liable on a nortgage of the
property which is used as security for a |loan made to the
t axpayer. Although the taxpayer is not personally liable on the
debt, the taxpayer nust pay the nortgage to avoid forecl osure.

Id. According to Golder, section 1.163-1(b), Incone Tax Regs.,

recogni zes the econom c substance of nonrecourse borrow ng and
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allows an interest deduction to a taxpayer, who, in the
situations contenplated in the regulations, is not directly

i able on the nortgage i ndebtedness. 1d.

This Court, relying on the sane rational e underlying the
interpretation in Golder of section 1.163-1(b), Incone Tax Regs.,
has held that taxpayers who do not hold legal title to property,
but who establish that they are equitable owners of the property,
are entitled to deduct nortgage interest paid by themwth

respect to the property. Daya v. Conm ssioner, T.C Meno. 2000-

360; Trans v. Conmmi ssioner, T.C. Menp. 1999-233; Usla v.

Conmi ssioner, T.C. Menp. 1997-551.

Petitioner contends that he is entitled to deduct hone
nortgage i nterest because: (1) He was the owner of the condo in
2000, and (2) he paid the interest during that year. Respondent
di sagrees, contending that petitioner has not established that:
(a) He had any legal or equitable interest in the condo during
2000, (b) he was legally liable for the indebtedness on the
condo, and (c) the clained deduction of $6,600 (i) was an
i nterest expense and (ii) was paid.

Petitioner testified that, around Novenber or Decenber of
1999, he purchased the condo fromhis nother, Elsie Gay Tiernan
(Ms. Tiernan), for $30,000. Petitioner clainms that the
acquisition of the condo was financed entirely by Ms. Tiernan.

I n support, petitioner provided a copy of a one-page typewitten
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docunent entitled “Prom ssory Note” dated “Decenber 1999” (note)
purporting to be between petitioner and Ms. Tiernan, which, in
its entirety, provides:
$30, 000. 00 face val ue, payable at $2,000.00 per nonth,
secured by the Condo at 5912 #2 Wl erga, Sacranent o,
California. This agreenent for the purchase of

menti oned Condo is between Elsie Gay Tiernan (Seller)
and Daniel M Gay (Buyer) as his sole and separate

property.

Despite the “sale”, petitioner testified that he did not
hold legal title to the condo in 2000, claimng that the title
was not conveyed and filed under his nane until 2001. The
“note”, however, was not signed by Ms. Tiernan, suggesting that
petitioner and Ms. Tiernan never reached an agreenent on the

sale. It is not disputed that legal title remained under Ms.
Ti ernan’s nanme during 2000. Petitioner nmust therefore show that
he had an equitable interest in the condo to prevail.

In addition to the “note”, petitioner presented and the
Court admtted the foll ow ng docunents as evidence: (1) Bank
statenments dated 2000 and 2001 froma joint checking account that
petitioner maintained in Nevada with his stepfather, WIIliam
Tiernan (M. Tiernan); (2) a check register for 2000 with entries
that corresponded to the check nunbers on sone of the bank
statenents; (3) letters dated as in 2002 between petitioner and
the Tiernans relating to petitioner’s rental and eviction from

the condo; (4) a signed purchase agreenent dated Decenber 14,
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2000, for the sale of the condo by Ms. Tiernan to a third party;
(5) a Tenant Rei nbursenent Request for Alterations to Rental Unit
dated March 24, 2003, frompetitioner to the Tiernans; (6)
utility bills dated 2000 for the condo; and (7) other
m scel | aneous docunents.

The Court has reviewed the evidence presented by petitioner
and has found little support for petitioner’s contention that he
was the owner of the condo, legal or equitable, during 2000. The
purchase agreenent dated Decenber 14, 2000, indicates that Ms.

Ti ernan had di scussions with a third party regarding the sal e of
the condo. This, together with Ms. Tiernan’s failure to sign
the “note”, tends to suggest that Ms. Tiernan did not convey any
type of interest in the condo to petitioner in 1999.

Petitioner asserts that the bank statenents, together with
the check register, show the actual anount that he paid to Ms.
Tiernan in connection with the condo in 2000. Petitioner and M.
Ti ernan mai ntai ned a joint checking account in Nevada where the
source of the funds in the account was deposits frompetitioner’s
payroll. Petitioner testified that he gave M. Tiernan access to
t he account because he needed soneone to pay his bills, including

paynments on the condo, whenever he was out of town on a job.
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The check regi ster shows only one entry that rel ates
directly to a paynent on the condo. The entry reads: “Dep. to
7942 acct 5/27/00 4,000.00 fromDan G ay, Less $2,000.00 for
Condo, approx Bal. 3591.00.” A conparison of the check register
to the bank statenent shows that Ms. Tiernan was the payee of
check No. 2057, dated May 30, 2000, for $2,000 (check No. 2057).
Petitioner urges the Court to infer fromthe entry that
petitioner has been maki ng paynents on the principal and the
i nterest under the “note”.

It is unclear which portion of check No. 2057, if any, would
constitute interest because interest was unstated under the
“note”. At trial, petitioner failed to explain how he had
determ ned the interest conponent for each paynent, or how he had
cal cul ated that he paid a hone nortgage interest expense of
$6, 600 for 2000. Petitioner relies solely on his uncorroborated
testinmony that the interest due and paid under the “note” for
2000 was $6, 600.

Even if petitioner had paid any interest under the “note”,
it is not deductible because the Court is not persuaded that
petitioner was the equitable owner of the condo in 2000. O her
t han check No. 2057, the check register shows no ot her paynents

to Ms. Tiernan or paynents related to the condo. Petitioner did
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not offer any other evidence to show that he nmade paynents on the
nort gage for the condo.

Petitioner’s evidence, as a whole, indicates that he was
nore |ike a | essee than an equitable owner of the condo during
2000. Petitioner has not shown that he assumed the benefits and

burdens of ownership. See Baird v. Conm ssioner, 68 T.C 115,

124 (1977) (a taxpayer becones the equitable owner of property
when he assunes the benefits and burdens of ownership).

The bank statenents show that petitioner nade numerous
purchases from Honme Depot and Honebase to inprove the condo.
After the inprovenents were conpleted, petitioner submtted a
Tenant Rei nbursenment Request for Alterations to Rental Unit to
the Tiernans to seek reinbursenent for the materials and | abor
spent on the project.

Furthernore, the letters dated 2002, between petitioner and
M. Tiernan, show that petitioner was facing eviction fromthe
condo because he was behind on his “nonthly paynents”. In one of
the letters, petitioner characterized a paynent that he was
making to the Tiernans as “Lease/ Rental of 5912 Walerga St. #2".

Based on the foregoing, the Court finds that petitioner has
not treated the condo as if he were the owner and has not
est abl i shed equitable ownership of the condo during 2000.
Respondent’ s determ nation disallow ng petitioner’s hone nortgage

i nterest deduction is therefore sustained.
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Enpl oyee Busi ness Expense Deducti ons

Section 162(a) allows a deduction for all ordinary and
necessary expenses paid or incurred in carrying on a trade or
busi ness. Section 162(a)(2) allows a taxpayer to deduct
travel i ng expenses, including anmounts expended for neal s and
| odgi ng, if such expenses are: (1) Odinary and necessary, (2)
incurred while away from hone, and (3) incurred in the pursuit of

a trade or business. Comm ssioner v. Flowers, 326 U.S. 465, 470

(1946). Services performed by an enpl oyee constitute a trade or

busi ness for this purpose. O Malley v. Conm ssioner, 91 T.C

352, 363-364 (1988).
For purposes of section 162, generally “hone” (or tax hone)
means the vicinity of the taxpayer’s principal place of business

or enploynent. Mtchell v. Conmm ssioner, 74 T.C 578, 581

(1980); Daly v. Conm ssioner, 72 T.C. 190, 195 (1979), affd. 662

F.2d 253 (4th Gr. 1981). A taxpayer’s residence, when different
fromthe vicinity of his principal place of enploynent, nay be
treated as his tax home if the taxpayer’s enploynment is

“tenporary” rather than “indefinite”. Peurifoy v. Conm ssioner,

358 U. S. 59, 60 (1958).
A taxpayer nust have a tax home from which to be away from
to be entitled to a deduction under section 162(a)(2). Henderson

v. Comm ssioner, T.C Meno. 1995-559, affd. 143 F. 3d 497 (9th

Cr. 1998). A taxpayer without a tax hone is deened to have
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“carried his honme on his back”, to have been an itinerant, and is
not entitled to the deducti on because he was not “away from

home”. Wrth v. Conm ssioner, 61 T.C 855, 859 (1974); Hicks v.

Commi ssioner, 47 T.C. 71, 74 (1966). The purpose of the “away

fromhonme” provision is to mtigate the burden of the taxpayer
who, because of exigencies of his trade or business, nust

mai ntain two places of abode and thereby incur additional and

duplicate living expenses. Kroll v. Conmm ssioner, 49 T.C 557,

561-562 (1968); Hicks v. Conm ssioner, supra. A taxpayer has a

“hone” when he has incurred substantial continuing living

expenses at a permanent place of residence. Janes v. United

States, 308 F.2d 204, 208 (9th GCr. 1962); Wrth v. Conm ssioner,

supra.

Respondent argues that petitioner may not deduct the cost of
travel, neals, and | odging that petitioner paid during 2000,
because petitioner had no tax hone.

Petitioner argues that in 2000, his tax hone was in
Sacranento, California. Petitioner asserts that he owns the
condo, paid the utilities, returned to the condo between jobs,
and used the condo’s address to report his Federal taxes. In
support, petitioner presented utility bills and bank statenents.
Petitioner contends that the bank statements show that he was in

Sacranmento during his periods of unenploynent in 2000, since the
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statenents post the | ocations where he w thdrew noney or
purchased itens.

On the basis of the record, the Court finds that petitioner
did not have a tax home in 2000. Petitioner traveled nationw de
and had no principal place of enploynent. Wile petitioner my
have believed that Sacranmento was his home and nade an effort to
return whenever possible, that belief is not sufficient to
establish Sacranento as his tax hone.

Petitioner did not have a legal or equitable interest in the
condo. The letters dated 2002 show that petitioner was obligated
to pay rent to the Tiernans. But, it is unclear what
petitioner’s nmonthly rent was in 2000 or how nuch rent was
actually paid during that year. The check register shows that
petitioner paid to Ms. Tiernan $2,000 by check No. 2057 dated
May 30, 2000, “for Condo”. There are no other entries in the
check register that relate directly to a paynent on the condo.
The record shows that petitioner travel ed 268 days out of the
year or 73.42 percent. Petitioner’s financial contribution of
$2,000 for the condo is mnimal when conpared to the $21, 866. 57
of living expenses that he incurred while traveling. See

Hender son v. Conmi SSi oner, supra.

Petitioner asserts that he returned to his condo after each
] ob because that was his “base” and that he, for the nost part,

spent tine in Sacranento between jobs. The bank statenents,
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petitioner’s sole evidence that he returned to the condo, are
either irrelevant or of little probative value. Sonme of the bank
statenents were dated 2001 or had dates that were illegible. To
the extent that the statenents were dated 2000, they fail to
cover the periods for which petitioner was unenpl oyed during that
year .

Petitioner did not present a conplete set of utility bills
for 2000. The utility bills that were presented were in either
M. or Ms. Tiernan’s nane. Nevertheless, the utility bills,
together with the check register, show that petitioner paid for
the gas, electric, and water for the condo in 2000.

Even if petitioner nade a $2,000 financial contribution and
paid the utilities for the condo in 2000, the Court finds that
petitioner did not have such substantial continuing and
duplicative living expenses in Sacranmento to justify the
al | onance of a deduction for travel, neals, and | odgi ng expenses
incurred while traveling. Respondent’s determ nation with
respect to petitioner’s enpl oyee expense deduction is sustained.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

for respondent.




