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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HALPERN, Judge: By notice of deficiency dated February 22,
2006 (the notice), respondent determ ned a deficiency in
petitioner’s 1998 Federal gift tax of $120, 583. 22.

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for 1998.

The principal issue for decision is whether petitioner’s

transfer of securities to a famly limted partnership
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constituted indirect gifts of a portion of those securities to
t he ot her nenbers of the partnership.
FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.
The stipulation of facts, with acconpanying exhibits, is
i ncorporated herein by this reference.

At the tinme she filed the petition, petitioner resided in
the State of New York.
Backgr ound

Petitioner, a widow, has two adult children, Di ane G oss
Mar ks and Marian G oss.

Over the years, petitioner, an investor, has bought and sold
securities. By 1998, she had acquired a sizable portfolio of
publicly traded securities. Earlier, follow ng her husband s
death in 1996, she had begun to consider her own nortality and
her desire to involve her daughters in managi ng what soneday
woul d beconme theirs (i.e., her securities portfolio). Because she
deened one of her daughters extravagant, she considered a trust
arrangenent, but she rejected that because her other daughter
declined to serve as a trustee. She settled on a famly limted
partnership, which she believed woul d encourage her daughters to
wor k together and learn from her experience while preserving in
her (as sole general partner) control over the partnership’s
assets. She had several discussions with her daughters about the

partnership arrangenent, cul mnating in an agreenent anong
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petitioner and her daughters by July 15, 1998, to forma limted

partnership. She and her daughters agreed to the follow ng:

Each woul d contri bute a small amount of cash to the
partnership ($100 from petitioner and $10 from each
daughter), and petitioner would contribute securities.
As the general partner and majority owner, petitioner
woul d retain ultimate control over managenment of the
partnership, including the authority to nake deci sions
about sal es, purchases, and other dispositions of the
partnership’'s assets, and petitioner would have

excl usive discretion concerning the timng and anmounts
of distributions to the partners.

The daughters would not be able to transfer their
interests in the partnership without petitioner’s
approval .

The daughters could not wi thdraw fromthe partnership,
nor were they entitled to a return of their capital
contri butions.

The daughters could not force a dissolution of the
part nershi p.

Each partner’s interest in the partnership would be
based on the anmpbunt of her contribution of capital to

t he partnership.



Dimar Holdings L.P

On July 15, 1998, petitioner caused a certificate of limted
partnership for “Dimar Holdings L.P.” (the Dimar certificate and
Dimar or the partnership, respectively) to be filed with the New
York Departnment of State. She al so caused notice of the
formation of Dimar as a limted partnership to appear in New York
newspapers, and, on October 14, 1998, she caused an affidavit of
publication to be filed with the New York Departnent of State.

On July 31, 1998, petitioner’s daughters each drew checks
for $10 to the order of Dimar. On Novenber 16, 1998, petitioner
drew a check for $100 to the order of Dimar

From t he begi nning of Cctober 1998 through Decenber 4, 1998,
petitioner transferred ownership of shares of stock from her nane
to DDmar’s nane (the Dimar securities). The D mar securities
were nostly, if not all, common shares of well-known, publicly
traded conpanies. As the redesignated stock certificates were
returned to her, she recorded the transfers in a notebook, titled
“Dimar”, that she maintained to record various transactions with
respect to DDmar. By m d- Decenber 1998, petitioner had recorded
Dimar’s portfolio on a conputer programthat tracked the
performance of the portfolio on a continuous basis. The fair
mar ket val ue of the portfolio on Decenber 15, 1998, was
$2, 158, 646, while the value of all of Dimar’s assets on that date
was $2, 158, 766. The $120 difference was due to the cash

contributions frompetitioner and her two daughters.
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Dimar filed a Form 1065, U. S. Partnership Return of I|ncone,
for 1998 signed by petitioner as general partner. The return
shows that D mar commenced business on July 15, 1998.

The Deeds of G ft

Petitioner and her daughters assenbled for a famly holiday
either on or shortly before Decenber 15, 1998. At that neeting
(the Decenber 15 neeting), petitioner and each of her daughters
executed a docunent styled “Deed of Gft”. Anobng other things,
each such docunent provides that petitioner is transferring to
t he named daughter a 22.25-percent interest as a limted partner
in D mar.

The D mar Partnershi p Agreenent

Al so at the Decenber 15 neeting, petitioner and her
daughters executed a docunent styled “Limted Partnership
Agreenent of Dimar Holdings L.P.” (the D mar agreenent). Anong
other things, the D mar agreenment provides that petitioner is the
general partner, the daughters are limted partners, the purposes
of the partnership include managi ng the partnership’s investnents
in securities, limted partners are restricted both in disposing
of their partnership interests and in withdrawi ng capital from
the partnership, distributions are at the discretion of the
general partner, the powers of the partnership are to be
exerci sed by or under the direction of the general partner, and,
except as specifically provided in the agreenent or as required
by law, the limted partners are to take no part in the

managenent of the business and affairs of the partnership.



The G ft Tax Return

Petitioner filed a Form 709, United States Gft (and
Generation- Ski pping Transfer) Tax Return, for 1998 (the Form 709)
on which she reported Decenber 15, 1998, gifts of a 22.25-percent
[imted partnership interest in Dimar to each of her daughters.
Petitioner reported that the value of each of those gifts was
$312,500. A schedule attached to the Form 709 contai ns
information pertinent to the gifts. It includes a list of the
Di mar securities under the heading “Securities Contributed to
Partnership on 12/15/98”. It states that the market val ue of
t hose securities on Decenmber 15, 1998, was $2, 158,646. It
i ncl udes conputations of the partners’ capital accounts, show ng
initial contributions of $100, $10, and $10 for petitioner and
her daughters, respectively. It shows that petitioner’s capital
account was credited in the anmount of $2,158, 646 because of her
contribution of the Dimar securities to the partnership and was
then debited in the anmount of $960, 598 because of her gifts
(9480, 299 each) to her daughters, whose capital accounts were
credited because of the gifts in the anobunt of $480, 299 each.

The schedul e al so shows that the reported value of each gift
results from appl ying an approxi mately 35-percent discount to a

predi scount val ue of $480,299 for each gift.! The 35-percent

! The pre-discount val ue of $480,299 for each gift
apparently is derived by applying 22.25 percent to the reported
fair market value of the D mar securities on Dec. 15, 1998
(9480, 299 = 22.25% x $2, 158, 646).
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discount is attributed to “mnority interest”, “lack of control”
and “lack of marketability”.
The Notice

Fol | owi ng an exam nation of the Form 709, respondent issued

the notice. The notice explains that respondent’s adjustnents
giving rise to the deficiency in tax resulted fromhis
determ nation that petitioner made indirect gifts to each of her
daughters of securities when she contributed the D mar securities
to DDmar rather than direct gifts of 22.25-percent interests in
Dimar. The notice clainms that the value of each indirect gift
was $480, 299.

OPI NI ON

| nt r oducti on

We nust determ ne whether petitioner nmade indirect gifts of
securities to her daughters. Respondent’s theory of the case
begins with his supposition that, on Decenber 15, 1998, three
events occurred: (1) Petitioner and her daughters fornmed D mar
(a famly limted partnership), (2) each daughter acquired a
22.25-percent |imted partnership interest in Dimar, and (3)
petitioner then contributed the Dimar securities to the
partnership (wth 22.25 percent of the value of the contribution,
$480, 299, being credited to each daughters’ capital account). On
t hat basis, respondent concludes that petitioner made an indirect

gift of $480,299 worth of securities to each daughter.?

2 Taking account of petitioner’s and the daughters’ cash
contributions of $100, $10, and $10, respectively, respondent
(conti nued. . .)
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Petitioner’s theory of the case differs fromrespondent’s
principally with respect to the timng of the key events. She
argues that D mar was forned on July 15, 1998, the D mar
securities were all contributed by Decenber 4, 1998, and the
gifts (which were of partnership interests) occurred | ong enough
thereafter (on Decenber 15, 1998) that no indirect gift of
securities can be supposed. Petitioner also relies on a
stipulation that, if the Court finds that, on Decenber 15, 1998,
petitioner made direct gifts of limted partnership interests to
t he daughters, then, taking into account applicable discounts,

t he val ue of each gift was $312,500, as petitioner reported on
t he Form 709.

We shall first describe the indirect gift theory. W shal
then di scuss whether it has any application to the facts before
us and resolve any renmi ni ng val uati on questi ons.

1. Indirect Gfts

Section 2501(a) inposes a tax on an individual’s transfer of
property by gift during the year. The tax is inposed on the
value of the gifts made during the year. See sec. 2502(a). The
value of a gift of property is the value thereof on the date of
transfer. Sec. 2512(a). The value of a gift of property is
determ ned by the value of the property passing fromthe donor

and not necessarily by the neasure of enrichnment resulting to the

2(...continued)
calculates the indirect gift to each daughter to be $480, 315.
But in the notice, he calculated the indirect gifts to be
$480, 299, and he does not assert an increased deficiency.
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donee fromthe transfer. Sec. 25.2511-2(a), Gft Tax Regs.
Where property is transferred for |ess than adequate and ful
consideration in noney or noney’'s worth (hereafter, sinply,
adequat e consideration), then the excess of the value of the
property transferred over the consideration received is generally
deened a gift. Sec. 2512(b). The gift tax applies whether the
gift is direct or indirect. Sec. 2511(a). Section
25.2511-1(h) (1), Gft Tax Regs., illustrates an indirect gift
made by a sharehol der of a corporation to the other sharehol ders
of the corporation. The shareholder transfers property to the
corporation for |ess than adequate consideration. The regul ation
concl udes that, generally, such a transfer represents gifts by
t he shareholder to the other individual shareholders to the
extent of their proportionate interests in the corporation.
Simlarly, if a partner transfers property to a partnership for
| ess than adequate consideration, the transfer generally wll be
treated as an indirect gift by the transferor to the other

partners. See, e.g., Shepherd v. Comm ssioner, 115 T.C. 376, 389

(2000), affd. 283 F.3d 1258 (11th G r. 2002). Indeed, in
affirmng the Tax Court, the Court of Appeals said: “[Gifts to a
partnership, like gifts to a corporation, are deened to be
indirect gifts to the stakeholders ‘to the extent of their
proportionate interests’ in the entity. See * * * [sec.

25.2511-1(h)(1), Gft Tax Regs.].” Shepherd v. Conmm ssioner, 283

F.3d at 1261.



[, Di scussi on

A. | nt roducti on

Whet her petitioner made indirect gifts of securities to her
daught ers depends on whose version of events we accept: D d al
of the relevant events occur on Decenber 15, 1998, as respondent
clainms, or was Dimar formed and funded a substantial tine before
as petitioner clainms? W begin by exam ning New York partnership
| aw. Respondent’s position is that execution of a partnership
agreenent is a condition precedent to the formation of a limted
partnershi p under New York | aw, and, since the D mar agreenent
was not executed until Decenber 15, 1998, Dimar did not cone into
exi stence until that date. Petitioner counters that D mar was
properly formed as a limted partnership on July 15, 1998, when
petitioner caused a certificate of limted partnership for D mar
to be filed wwth the New York Departnment of State, or,
alternatively, if Dmar did not qualify as a limted partnership
until Decenber 15, 1998, then it was a general partnership under
New York |aw as of July 15, 1998.

VWhile the parties skirm sh over the date or dates on which
petitioner contributed the Dimar securities to Dimar, we think
that, if petitioner is right that D mar was established on July
15, 1998, she is also right that the securities were contributed
by Decenber 4, 1998. Because we think that she is right on both
counts, we conclude that petitioner did not make indirect gifts
of securities to her daughters. W also agree with petitioner’s

val uati on conclusion. Qur reasons foll ow.



B. Fornati on of Di mar

1. | nt r oducti on

New York limted partnerships forned after July 1, 1991, are
subject to the Revised Limted Partnership Act. N Y. Pship. Law
secs. 121-101 through 121-1300 (MKinney 1998). In pertinent
part, N. Y. Pship. Law sec. 121-201, “Certificate of limted
part nership”, provides:

(a) In order to forma limted partnership the
general partners shall execute a partnership agreenent,
and a certificate of limted partnership shall be
executed in accordance with section 121-204 of this
article. The certificate * * * shall be filed with the
departnent of state in accordance with section 121-206
of this article * * *

* * * * * * *

(b) Alimted partnership is fornmed at the tine of
the filing of the initial certificate of limted
partnership with the departnent of state or at any
later time not to exceed sixty days fromthe date of
filing specified in the certificate of limted
partnership. The filing of the certificate shall, in
t he absence of actual fraud, be concl usive evidence of
the formation of the limted partnership as of the tine
of filing or effective date if later, except in an
action or special proceeding brought by the attorney
general .

Addi tionally, subsection (c) of N Y. Pship. Law sec. 121-201
contains a publication requirenent that nust be satisfied within
120 days after the filing of the certificate of limted

part nershi p.

2. Di scussi on

Petitioner caused the Dimar certificate to be filed with the
New Yor k Departnent of State on July 15, 1998, and neither party

argues that the publication requirenent found in N Y. Pship. Law
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sec. 121-201(c) is unsatisfied. Petitioner and her daughters did
not, however, execute the Di mar agreenent until Decenber 15,

1998. As stated, respondent argues that execution of a
partnership agreenent is a condition precedent to the formation
of alimted partnership pursuant to New York partnership | aw
See N. Y. Pship. Law sec. 121-201(a). He argues, therefore, that
Dimar did not cone into existence until Decenber 15, 1998.°3
Petitioner argues that New York partnership |aw attaches no
limtation to the tinme in which the partnership agreenment nust be
executed, and she directs us to the |anguage in N Y. Pship. Law
sec. 121-201(b) providing that, except in circunmstances not
applicable here: “The filing of the certificate shall * * * be
concl usive evidence of the formation of the limted partnership
as of the tinme of filing or effective date if later”. Noting
that the publication requirenent found in N Y. Pship. Law sec.
121- 201 cannot be satisfied until after the certificate of
l[imted partnership is filed, petitioner argues: “The Act thus
contenplates that a limted partnership may be forned before al
statutory fornmalities are conpleted.” Continuing that the D mar

certificate did not contain a delayed effective date, petitioner

3 Respondent argues on brief that, because the D nmar
agreenent was signed nore than 60 days after the D mar
certificate was filed, see N. Y. Pship. Law sec. 101-201(b)

(McKi nney 1998), it “is * * * questionable whether D mar was
validly formed under New York law.” The argument that D mar was
not formed is inconsistent wwth the basis of respondent’s
adjustnment in the notice that petitioner made an indirect gift to
her daughters when she contributed the Dimar securities to the
partnership. Nor has respondent pled an alternative basis for
the deficiency he determned. W do not further consider the
argunment that D mar was not validly forned.



- 13 -
argues that Dimar was forned on July 15, 1998, the date the
certificate was fil ed.

Nei t her party makes a conpelling argunent for their
interpretation of New York partnership | aw, and we have found no
persuasi ve authority on our own. Since we agree with petitioner
that, were we to conclude that the D mar agreenent was not tinely
executed so as to constitute DDmar a limted partnership on July
15, 1998, we nust consider whether New York | aw woul d deem
petitioner and her daughters to have forned a general partnership
on that date, we shall proceed to that consideration

Under New York |aw, when parties seeking to forma limted
partnership do not satisfy the requirenents necessary to forma
[imted partnership, they may be deened to have forned a genera
partnership if their conduct indicates that they have agreed,
whet her orally and whether expressly or inpliedly, on all the
essential ternms and conditions of their partnership arrangenent.

Peerless MIIls, Inc. v. AT&T Co., 527 F.2d 445, 449 n.1 (2d CGr

1975); Canet v. Gooch Ware Travel stead, 917 F. Supp. 969, 994

(E.D.N Y. 1996). W agree with petitioner that the record
contains sufficient evidence for us to conclude that, at the tine
petitioner caused the Dimar certificate to be filed on July 15,
1998, she and her daughters had agreed to forma partnership
essentially on the terns set forth in the D nmar agreenent.
Petitioner and her daughters gave uncontradicted testinony that

t hey had agreed upon the essential terns and conditions of their

partnership arrangenent just before the filing of the D mar
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certificate. W have set forth those terns and conditions in our
findings of fact, and they are consistent with the terns and
conditions of the D mar agreenent. The daughters nmade their $10
cash contributions on July 31, 1998, and petitioner began
contributing securities to the partnership no |later than Novenber
10, 1998, and made her $100 cash contribution on Novenber 16,
1998. She contributed the bulk of the Dimar securities to the
partnership by the end of Novenber 1998. Petitioner kept a
record of her contributions in a notebook titled “Dimar”, and she
kept conputer records of the performance of the Dimar portfolio.
Petitioner signed an incone tax return for Dimar on April 5,
1999, reporting that D mar commenced business on July 15, 1998.
Toget her, petitioner’s and her daughters’ testinony and their
conduct indicate to us that, on July 15, 1998, they agreed to al
the essential terns of their partnership arrangenent, and we so
find. |If they failed to satisfy the requirenents necessary to
forma limted partnership, we deemthemto have forned a general
partnership on that date and on those terns.

3. Concl usi on

Dimar was fornmed as a partnership on July 15, 1998.

C. Contribution of the D nar Securities

We have found that, fromthe begi nning of October 1998
t hrough Decenber 4, 1998, petitioner transferred the D mar
securities fromher nanme to Dimar’s nane. Respondent can have no
quarrel with that finding since it is based on a stipulation.

Nevert hel ess, respondent argues that, since D mar was not forned
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until Decenber 15, 1998, petitioner could not have contributed
the securities to an entity that did not yet exist. Respondent
buttresses his argunent by pointing out that a schedul e attached
to the Form 709 includes a list of D mar securities under the
headi ng “Securities Contributed to the Partnership on 12/15/98".
Petitioner relies on the argunent that Dimar was formed on July
15, 1998, whether as a limted or general partnership, and the
schedul e in question was included with the Form 709 solely in
support of the valuation of the partners’ capital accounts on
Decenber 15, 1998. Petitioner argues that the schedul e was
clearly intended to be a list of the securities (all contributed
by petitioner before Decenber 15, 1998) held by D mar on that
date and was not intended to show that the securities had, in
fact, been contributed on that date. Considering the Form 709 as
a whole, petitioner is convincing as to the purpose of the
schedul e, and we have al ready concluded that D mar was fornmed on
July 15, 1998.4 We conclude that petitioner contributed the
Dimar securities to Dimar during a period comencing in early

Cct ober 1998 and endi ng on Decenber 4, 1998.

4 In further support of his claimthat the D nmar securities
were not contributed to the partnership until Dec. 15, 1998,
respondent points out that a schedule attached to the Form 709
filed by petitioner shows that as of Dec. 15, 1998, petitioner’s
capital account reflected the full value of the D mar securities
notw t hstandi ng that the partnership had enjoyed $41, 107 of net
appreciation in its portfolio that should in part have been
reflected in the values of the daughters’ capital accounts.
Petitioner responds that, after petitioner’s contribution of the
D mar securities and before she nmade gifts of limted partnership
interests to the daughters, the daughters’ conbined interest in
the appreciation was slight (less than 0.1 percent), and the
failure to allocate the appreciation may be ignored. W agree.



D. Indirect Gfts

1. | nt r oducti on

Respondent argues that petitioner made indirect gifts to her
daught ers because she contributed the D mar securities to D mar
for inadequate consideration. She received inadequate
consi deration, respondent argues, because, proportionate to her
interest in the partnership, only 55.50 percent of the val ue of
the securities was credited to her capital account. She made
indirect gifts to her daughters, respondent continues, because,
proportionate to their interests in the partnership, the
remai ni ng val ue of the securities was credited to their capital
accounts (22.25 percent apiece). Respondent assunes that
petitioner’s transfer of interests in Dimar to her daughters
ei ther preceded her contribution of the Dimar securities to D mar
or should be deened to have preceded that contribution under the
step transaction doctrine. Petitioner argues that she nmade no
indirect gift of any portion of the D mar securities to her
daughters since (1) 100 percent of the value of the D mar
securities was credited to her capital account well in advance of
her gifts of interests in Dimar to her daughters, and (2) no
grounds exist to reorder those steps under the step transaction
doctri ne.

2. Indirect Gfts in Fact

In Estate of Jones v. Conmissioner, 116 T.C 121, 123-127

(2001), the decedent had forned two famly |imted partnerships

with his children and had contributed assets to the partnerships
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i n exchange for substantially all of the limted partnership
interests in the partnerships. H's contributions were credited
to his capital accounts. On the day the partnerships were
formed, petitioner gave to his children substantially all of his
interests in the partnerships. The decedent reported the gifts
for Federal gift tax purposes, discounting the values of the
gifts substantially on account of |ack of marketability and for
ot her reasons. In the case before us (the estate tax case), the
Comm ssi oner argued that the sizable discounts applied to the
gifts indicated that the decedent had nade taxable gifts upon
contributing his property to the partnerships (the gifts being
equal in value to the difference between the value of the
property contributed and the value of the Iimted partnership
interests received). W found that the contributions of property
were properly reflected in the capital accounts of the decedent,
and the value of the other partners’ interests was not enhanced
by the decedent’s contributions. [d. at 128. Therefore, we
hel d, the contributions did not constitute taxable gifts. 1d.

| n Shepherd v. Comm ssioner, 115 T.C. at 379-381, the

t axpayer transferred real property and stock to a newy forned
famly partnership in which he was a 50-percent owner and his two
sons were each 25-percent owners. Rather than allocating
contributions to the capital account of the contributing partner,
t he partnershi p agreenent provided that any contributions would
be allocated pro rata to the capital accounts of each partner

according to ownership. Because the contributions were reflected
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partially in the capital accounts of the noncontributing
partners, the value of the noncontributing partners’ interests
was enhanced by the contributions of the taxpayer. Therefore, we
hel d, the transfers to the partnership were indirect gifts by the
t axpayer to his sons of undivided 25-percent interests in the
real property and stock. 1d. at 389.

We have concl uded supra in section II11.B.2. and C. of this
report that Dimar was forned as a partnership on July 15, 1998,
and that petitioner transferred the Dimar securities to D mar
during a period commencing in early October 1998 and endi ng on
Decenber 4, 1998. Petitioner testified, and her daughters
confirmed, that, as she contributed the D mar securities to
D mar, her percentage interest in the partnership increased and
theirs decreased. A schedule attached to the Form 709 shows t hat
petitioner’s capital account was increased because of her
contribution of the Dimar securities to the partnership and was
t hen decreased because of her gifts to her daughters, whose
capi tal accounts were increased on account thereof. The parties
agree that petitioner nmade gifts to her daughters on Decenber 15,
1998.

The contributions of property in the case at hand are

simlar in formto the contributions in Estate of Jones and are

di stinguishable in formfromthe gifts in Shepherd. Petitioner
made a series of contributions of securities to D mar and
recei ved increasing partnership interests in return. Al of the

contributions were reflected in her capital account, and the
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val ue of her daughters’ capital accounts was not enhanced because
of her contributions. After she contributed the D mar securities
to the partnership, she made gifts of interests in the
partnership to her daughters.
Bef ore concludi ng that form and substance agree, however, we
shal | consi der respondent’s step transaction argunent.

3. Indirect Gfts Under the Step Transaction Doctrine

The step transaction doctrine enbodi es substance over form
principles; it treats a series of formally separate steps as a
single transaction if the steps are in substance integrated,

i nt erdependent, and focused toward a particular result. Were an
interrelated series of steps are taken pursuant to a plan to

achi eve an intended result, the tax consequences are to be

determ ned not by view ng each step in isolation, but by
considering all of themas an integrated whole. Holman v.

Comm ssioner, 130 T.C. _, _ (2008) (slip op. at 26) (citations

and quotation marks omtted).

Holman is a famly limted partnership case in which the
taxpayers nmade the first of a series of gifts of limted
partnership interests 6 days after form ng and funding the
partnership with shares of a publicly traded conpany. 1d. at
(slip op. at 27-28). W described the Comm ssioner’s argunent
with respect to that gift as being that the taxpayers’ “formation
and funding of the partnership should be treated as occurring
simul taneously with * * * [the gift] since the events were

i nt erdependent and the separation in tinme between the first two
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steps (formation and funding) and the third (the gift) served no
pur pose other than to avoid nmeking an indirect gift under section
25.2511-1(h), Gft Tax Regs.” 1d. at _ (slip op. at 27).
Wthout intending to draw any bright lines, we rejected the
Comm ssi oner’s argunent because of our conclusion that the
t axpayers bore a real economc risk of a change in value of the
partnership for the 6 days that separated their transfer of the
shares to the partnership and the gift. [d. at __ (slip op. at
30). W concluded: “[We shall not disregard the passage of
time and treat the formation and fundi ng of the partnership and
t he subsequent gifts as occurring sinmultaneously under the step
transaction doctrine.” 1d. at __ (slip op. at 31).

We reach the sane result here, where (1) 11 days passed
bet ween petitioner’s conclusion of her transfer of the D mar
securities to the partnership and her gifts of interests in the
partnership to her daughters, and (2) the D mar securities were
nostly, if not all, common shares of well-known conpanies.® The
step transaction doctrine does not cause us to change the actual
order of the transactions before us and conclude that petitioner

made indirect gifts of 22.25 percent of the value of the D mar

> W caution, however, in terns sinmlar to those as we used
in Hlman v. Comm ssioner, 130 T.C. _ , _  n.7 (2008) (slip op.
at 31): The real economic risk of a change in value arises from
the nature of the Dinmar securities as heavily traded, relatively
vol atil e common stocks. W mght view the inpact of a 11-day
hiatus differently in the case of another type of investnent;
e.g., a preferred stock or a | ong-term Governnent bond.
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securities to each of her daughters.® The form of the
transactions here in question accords with their substance.

4. Concl usion

On Decenber 15, 1998, petitioner nmade gifts of interests in
Dimar to her daughters and did not nmake indirect gifts of
portions of the D mar securities that she had contributed to the

part nershi p.

6 W have deened that, if petitioner and her daughters
failed to satisfy the requirenents necessary to forma limted
partnership, they formed a general partnership on July 15, 1998.
Sec. I11.B.2. of this report, supra. Respondent’s position is
that Dimar cane into existence, as a limted partnership, when
petitioner and her daughters signed the D mar agreenent on Dec.
15, 1998. The parties have not explored the tax consequences of
the D mar agreenent being effective to convert Dimar froma
general to a limted partnership. Sec. 708(b)(1) provides the
ci rcunst ances under which a partnership will be considered as
termnated. |If Dimar were considered as term nated as a general
partnership before being reconstituted under the D mar agreenent
as a limted partnership, then respondent m ght argue that
petitioner received the Dimar securities fromthe term nated
general partnership before contributing themto the reconstituted
l[imted partnership while, at the sane tinme, making gifts of
[imted partnership interests to her daughters. See Senda v.
Commi ssi oner, 433 F.3d 1044 (8th Cr. 2006) (relying on the step
transaction doctrine in affirmng the Tax Court’s finding that
taxpayers made indirect gifts of shares of stock to partners in
famly limted partnerships since transfers of securities to
partnerships and gifts of partnership interests were integrated
and sinul taneous transactions), affg. T.C. Meno. 2004-160.
Respondent has perhaps not made that argument because he has
ruled that, generally, a partnership does not term nate upon its
conversion froma general to a limted partnership. Rev. Rul.
84-52, 1984-1 C. B. 157; see also Rev. Rul. 95-37, 1995-1 C.B. 130
(treating the conversion of an interest in a donestic partnership
into an interest in a domestic L.L.C. that is classified as a
partnership as a partnership to partnership conversion).




E. Valuation

The parties have stipulated that, if petitioner is found by
the Court to have nmade gifts of |imted partnership interests in
Dimar to her daughters on Decenber 15, 1998, then petitioner was
correct in reporting the value of each of those gifts as $312, 500
on the Form 709. W have found only that, on Decenber 15, 1998,
petitioner made gifts of interests (not necessarily limted
partnership interests) in Dimar to her daughters. Petitioner’s
expert w tness gave uncontradicted testinony that, if D mar were
a general rather than a limted partnership, and petitioner and
her daughters had agreed that the daughters woul d be subject to
the sane limtations as set forth in the D mar agreenent, viz,
nei t her daughter could dispose of all or any portion of her
interest in the partnership, neither would have the right to
wi t hdraw either her capital or participation in the partnership
or to receive distributions fromthe partnership, and neither
woul d have control of managenent or the business and affairs of
the partnership, then the fair market value of a 22.25-percent
interest in the partnership received by each of the daughters
woul d be worth the same as a 22.25-percent limted partnership
interest in alimted partnership governed by the D mar
agreenment. He pegged that value as $277,868. Petitioner states,
however, that she is not claimng a value for the gifts any | ess

than the val ue ($312,500) reported on the Form 709.
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W have found that, by the tinme petitioner caused the D mar
certificate to be filed on July 15, 1998, she and her daughters
had agreed to forma partnership essentially on the ternms set
forth in the Dimar agreenent. On the basis of petitioner’s
expert witness’'s uncontradicted testinmony, we find that, if, on
Decenber 15, 1998, Dimar was a general partnership, the fair
mar ket val ue of the interest in the partnership that petitioner
gave to each of her daughters was $312, 500.

| V. Concl usi on

To reflect the foregoing,

Deci sion will be entered

for petitioner.




