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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent

for any other case. Unless otherw se indicated, subsequent
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section references are to the Internal Revenue Code. All Rule
references are to the Tax Court Rules of Practice and Procedure.

The petition in this case arises froman Appeals officer’s
i ssuance of a notice of determ nation allow ng the Internal
Revenue Service (IRS) to proceed with collection by |evy of
petitioner’s unpaid assessed 1998 Federal incone tax liability.
The matter is presently before the Court on respondent’s notion
for summary judgnent. The case was called at a schedul ed heari ng
and trial session of the Court in St. Louis, Mssouri, where
respondent’s counsel appeared and was heard. Petitioner was not
present. Petitioner tinely faxed a witten response to the
nmoti on, which the Court accepted and fil ed.

Backgr ound

The Court previously decided the nerits of petitioner’s

underlying 1998 Federal incone tax liability in G abowski v.

Commi ssioner, T.C. Summary Opinion 2007-74. There, the Court

sustained in full respondent’s determ nation of a $25, 643
deficiency in petitioner’s Federal inconme tax for 1998. The
Court entered its decision on May 18, 2007.

The I RS subsequently assessed the deficiency on Septenber
24, 2007. As of Decenber 1, 2008, the unpaid bal ance, including
accrued interest and an addition to tax for |late paynent, totaled

$48, 396.
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In an attenpt to collect the unpaid inconme tax liability,
respondent issued a notice of intent to |evy dated March 31,

2008. In response, petitioner tinely submtted to the IRS a Form
12153, Request for a Collection Due Process or Equival ent

Hearing. Petitioner did not propose a collection alternative on
the Form 12153. At the request of Larry R Marshall, attorney-
in-fact for petitioner, the IRS transferred the case to the St.
Louis, Mssouri, Appeals Ofice.

Settlement Oficer Sheila Jenkins sent a letter to
petitioner wiwth a copy to M. Marshall acknow edgi ng recei pt of
petitioner’s request and scheduling a face-to-face collection
hearing for Septenber 9, 2008. O ficer Jenkins letter stated
that she had to consider whether the IRS had net all requirenments
of any applicable | aw or adm nistrative procedure and any
nonfrivol ous issue petitioner wi shed to discuss such as
collection alternatives and chall enges to the appropri ateness of
the collection action.

Her letter continued by stating that she could consider the
underlying liability only if petitioner had not otherw se had an
opportunity to dispute the liability or had not received a notice
of deficiency. Further, her letter enphasized that before she
could consider alternative collection nmethods such as an
i nstall ment agreenment or an offer-in-conprom se, petitioner was

required to send a conpleted Form 433-A, Collection Information
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Statenent for Wage Earners and Sel f - Enpl oyed | ndi vi dual s, a copy
of his signed tax return for 2007, proof of estimated tax
paynments for 2007 and 2008, 6 nonths of current bank statenents,
and 2 nonths of current pay stubs. The letter stated further

t hat she could not consider collection alternatives unless
petitioner was currently in conpliance wth Federal incone tax

| aws.

Nei t her petitioner nor M. Marshall appeared at the
Septenber 9, 2008, collection hearing. However, on Septenber 23,
2008, M. Marshall called Oficer Jenkins and left a voice
message stating that the reason petitioner was unable to attend
was that petitioner had been experiencing sone famly probl ens
and illness. Oficer Jenkins returned the call rem nding M.
Marshal | that she had not received a conpleted Form 433-A and the
related informati on she had requested. Oficer Jenkins al so
informed M. Marshall that she would extend the deadline for
petitioner’s subm ssion of Form 433-A and rel ated docunents to
Sept enber 30, 2008.

Petitioner provided a Form 433-A, dated Cctober 1, 2008,
together wth various financial information. However, petitioner
did not provide all of the information O ficer Jenkins had
requested, and petitioner did not provide a copy of his 2007
Federal incone tax return. |In addition, petitioner did not nake

his estimated tax paynents for 2007 and 2008.
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O ficer Jenkins reviewed the docunents that petitioner
provided. On the Form 433-A, petitioner listed $5.2 mllion in
net equity in real property. Oficer Jenkins concluded that
petitioner had sufficient equity to satisfy his entire unpaid
Federal inconme tax liability for 1998. Petitioner did not
propose a collection alternative at the tinme he submtted the
Form 433- A

O ficer Jenkins schedul ed a conference call for Cctober 7,
2008, to discuss the information that petitioner had provided.
Nei t her petitioner nor M. Marshall responded to the conference
call. Consequently, Oficer Jenkins nade a determ nation to
sustain the levy on the basis of the information in the
adm ni strative case file.

Di scussi on

Summary judgnent may be granted when there is no genuine
issue of material fact and a decision may be rendered as a matter

of law. Rule 121(b); Sundstrand Corp. v. Conm ssioner, 98 T.C.

518, 520 (1992), affd. 17 F.3d 965 (7th Cr. 1994). The opposing
party cannot rest upon nere allegations or denials in his

pl eadi ngs and nust “set forth specific facts show ng that there
is a genuine issue for trial.” Rule 121(d). The noving party
bears the burden of proving there is no genuine issue of materi al
fact, and factual inferences will be read in a manner nost

favorable to the party opposing summary judgnent. Dahlstromv.
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Commi ssioner, 85 T.C 812, 821 (1985); Jacklin v. Conmm ssioner,

79 T.C. 340, 344 (1982). In this case there is no dispute about
any material fact, and, accordingly, the issues may be deci ded on
the basis of a sunmary judgnent notion.

| f a taxpayer neglects or refuses to pay a Federal incone
tax liability wwthin 10 days after notice and demand for paynent,
t he Comm ssioner nmay collect the tax by | evy upon the person’s
property. Sec. 6331(a). The Comm ssioner generally nust provide
the taxpayer witten notice of the right to a hearing before the
levy is made. Sec. 6330(a). Upon a tinely request, the taxpayer
is entitled to an adm nistrative hearing before an inparti al
of ficer or enployee of the Appeals O fice. Sec. 6330(b).
Fol l owi ng the hearing, the Appeals officer nust determ ne whether
the collection action is to proceed, taking into account the
verification the Appeals officer has nade, the issues raised by
t he taxpayer at the hearing, and whether the collection action
bal ances the need for the efficient collection of taxes with the
legitimate concern of the taxpayer that any collection action be
no nore intrusive than necessary. Sec. 6330(c)(3).

The Tax Court is a court of limted jurisdiction, and the
Court may exercise jurisdiction only to the extent expressly

aut hori zed by Congress. Breman v. Conmi ssioner, 66 T.C. 61, 66

(1976). We review under an abuse of discretion standard when the

underlying tax liability is not in issue. Goza v. Conm SSioner,
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114 T.C. 176, 182 (2000). Under the abuse of discretion
standard, petitioner is required to show that respondent’s
actions were arbitrary, capricious, or wthout sound basis in

fact. See Knorr v. Commi ssioner, T.C Meno. 2004-212. W will

now apply the law to the present facts and circunstances.
Petitioner had a full opportunity to dispute his underlying

Federal incone tax liability for 1998 in his previous case,

G abowski v. Comm ssioner, T.C. Sunmary Opinion 2007-74.
Essentially, here as there petitioner asserts that he woul d be
able to elimnate his entire 1998 Federal incone tax liability if
only he had access to books and records that his brother controls
Wi th respect to certain joint businesses. 1In his prior case the
Court held in favor of respondent. Accordingly, petitioner is
not entitled to contest again the underlying liability in this
col l ection action.

The Comm ssioner nmay properly decline to consider a
collection alternative solely on the ground that the taxpayer is

not currently in conpliance wth Federal tax |laws. Londono v.

Comm ssioner, T.C Menp. 2003-99. Petitioner was not currently

in conpliance with filing his 2007 Federal incone tax return, and
he failed to make estimated Federal incone tax paynents for 2007
and 2008. Moreover, petitioner failed to provide all of the

information the Appeals officer requested, petitioner had
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sufficient equity to pay his 1998 Federal incone tax liability,
and he failed to offer a collection alternative.

Thus, for all of these reasons, with no material facts in
di spute and viewing the facts in a light nost favorable to
petitioner, the party opposing the sunmary judgnment notion, we
hol d that the Appeals officer’s determ nation to sustain the
proposed | evy was not an abuse of discretion.

To reflect the foregoing,

An appropriate order and

decision will be entered for

r espondent .




