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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a deficiency of $6,183 in petitioner’s
Federal incone tax for 2006. The sole issue for decision is
whet her petitioner is liable for the 10-percent additional tax on
early distributions fromqualified retirenment plans under section
72(t)(1) and, nore particularly, whether the distributions in
gquestion constitute “part of a series of substantially equal
periodi c paynents (not |ess frequently than annually) made for
the life (or life expectancy) of the enployee” within the nmeaning
of section 72(t)(2)(A)(iv). We hold that the distributions were
not part of a series of substantially equal periodic paynents and
that petitioner is therefore liable for the 10-percent additional
t ax.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhibits.

Petitioner resided in the State of Illinois when the
petition was fil ed.

Petitioner was born in 1948. 1In 1999 he retired after 35
years of enploynent with a tel ephone conpany. Upon retirenent,
and at his own election, petitioner received a | unp-sum

di stribution of a pension that was accunul ated during his tenure
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with the tel ephone conpany.? Petitioner then rolled these funds
over into several self-directed individual retirenment accounts
(IRAs). During 1999, at age 51, petitioner began receiving
periodic distributions fromhis |IRAs.

The distribution amounts received by petitioner were
determ ned by his financial advisers. However, the financial
advi sors did not provide petitioner with docunentation
denonstrating how the distribution anounts were cal cul ated. The
financial advisors |led petitioner to believe that the
distributions were in accordance with one of the exceptions under
section 72(t)(2).

During 2006, in which year he turned 58, petitioner received
distributions fromfour IRAs totaling $61,833. At the close of
t he 2006 tax year the conbined value of the | RAs was $284, 372.3

On his 2006 Federal income tax return petitioner reported
the distributions as inconme, but he did not report any additional
tax on those distributions. Respondent thereafter determ ned
that the distributions were subject to the 10-percent additional

tax under section 72(t). Petitioner contends the distributions

2 Petitioner could have received a nonthly pension fromthe
t el ephone conpany, but he stated: “It wouldn’t have been enough
to support the bills | had, basically.”

3 During 2004 and 2005 petitioner received distributions
fromhis I RAs of $51,031 and $61, 011, respectively; at the close
of those years the conbined val ues of his accounts were $366, 351
and $317, 763, respectively. The record does not include
di stribution anobunts and conbi ned val ues for any other year.
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were part of a series of substantially equal periodic paynents
and, as such, are not subject to the additional tax pursuant to
section 72(t)(2) (A (iv).

Di scussi on

In general, the Comm ssioner’s determnation as set forth in
the notice of deficiency is presuned correct, and the taxpayer

bears the burden of proving that the determnation is in error.

See Rule 142(a); Welch v. Helvering, 290 U S. 111, 115 (1933).
Pursuant to section 7491(a), the burden of proof as to factual
matters shifts to the Comm ssioner under certain circunstances.
Petitioner has neither alleged that section 7491(a) applies nor
establ i shed his conpliance with its requirenents.* Accordingly,
petitioner bears the burden of proof. See Rule 142(a).

Section 72(t)(1) inposes an additional tax on an early
distribution froma qualified retirenment plan equal to 10 percent
of the portion of the anobunt that is includable in gross incone.
The 10-percent additional tax does not apply to distributions

that are part of a series of substantially equal paynents (not

4 Regardl ess of whether the additional tax under sec. 72(t)
is a penalty or an additional anmount to which sec. 7491(c)
applies and regardl ess of whether the burden of production with
respect to this additional tax would be on respondent, respondent
has satisfied his burden of production wth respect to the
distribution. See H Conf. Rept. 105-599, at 241 (1998), 1998-3
C.B. 747, 995.
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| ess frequently than annually) nmade for the life (or life
expectancy) of the enployee. Sec. 72(t)(2)(A) (iv).

The I nternal Revenue Code and the regul ati ons thereunder do
not elucidate what qualifies as a series of substantially equal
periodi ¢ paynents under section 72(t)(2)(A(iv). However, the
I nt ernal Revenue Service has pronul gated gui dance concerning this
exception in Notice 89-25 QA-12, 1989-1 C. B. 662, 666. The
notice provides that paynents will be considered substantially
equal periodic paynents if the paynents are determ ned by one of
three methods: (1) The required m nimum di stribution nmethod, (2)
the fixed anortization nethod, or (3) the fixed annuitization
met hod. See Rev. Rul. 2002-62, 2002-2 C.B. 710 (reiterating that
paynments will be considered to be substantially equal periodic
paynments if they are made in accordance with one of the three
met hods described in Notice 89-25, supra). Each of the three
nmet hods takes into account the taxpayer’s |ife expectancy.

The Court is not bound by Notice 89-25, supra, but
conform ng to one of its nethodologies may relieve a taxpayer of

the 10-percent additional tax. See Arnold v. Comm ssioner, 111

T.C. 250, 252 n.1 (1998). W find that the record does not
identify which, if any, methodol ogy was used in calculating the
anount of petitioner’s periodic paynents. Petitioner did not
provi de any docunentation denonstrating (or testinony explaining)

how the distribution anbunts were determ ned. See id. at 252.
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In 2006, at age 58, petitioner had a |life expectancy of 27.0
years.® See sec. 1.401(a)(9)-9, QRA-1, Incone Tax Regs.® The
anount distributed to petitioner during this year, $61, 833,
represents nore that one-sixth the total value of the IRAs at the
begi nni ng of 2006. The continued recei pt of such distributions
by petitioner would exhaust the | RA balances within 7 years.’
Therefore, the distributions could not possibly be substantially
equal periodic paynents nmade for petitioner’s |ife expectancy.

Al t hough we are synpathetic to petitioner’s position, given

his reliance on his financial advisors, we are constrained to

5 In 1999, at the tinme of his retirenment and when he began
receiving distributions, petitioner was 51 years of age and had a
life expectancy of 33.3 years. However, the record is |imted
and provides no indication of the value of the IRAs in 1999 or
docunentation of petitioner’s distribution at that tine.
Therefore, we confine ourselves to the year in issue as discussed
herei n.

6 The single life expectancy table found at sec.
1.401(a)(9)-9 @A-1, Inconme Tax Regs., is used for determ ning
the life expectancy of an individual for purposes of calculating
requi red mnimumdi stributions (RVD) under sec. 401(a)(9). As
di scussed in the text supra p. 5, the RVD nethod is one of the
met hods prescri bed by Notice 89-25, 1989-1 C. B. 662, for
determ ni ng whet her paynents are substantially equal periodic
paynments for purposes of sec. 72(t)(2)(A) (iv).

" Assum ng a constant rate of return of 10 percent and
di stributions on the |ast day of each year.

At trial (in April 2009) petitioner inplied that exhaustion
of the account bal ances was nerely a consequence of the
preci pitous decline in the stock market. However, the narket
decline only began in m d-2008, well after the year in issue. 1In
any event, and as discussed in the text, exhaustion would occur
well within petitioner’s life expectancy even if the market had
not declined so significantly in 2008.
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sustain respondent’s determnation on this issue. Thus,
petitioner is subject to the 10-percent additional tax under
section 72(t)(1).

Concl usi on

We have considered all of the argunments made by petitioner,
and, to the extent that we have not specifically addressed them
we concl ude that they do not support a holding contrary to that
reached herein.

To reflect the foregoing,

Deci sion will be entered

for respondent.




