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VEMORANDUM OPI NI ON

HALPERN, Judge: By notice of deficiency (the notice),
respondent determ ned deficiencies of $163,475 and $62,572 in
petitioners’ Federal incone tax for taxable (calendar) years 1996
and 2001, respectively.

Unl ess otherw se stated, section references are to the
I nternal Revenue Code in effect for the years in issue and Rule

references are to the Tax Court Rules of Practice and Procedure.
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The parties submtted this case fully stipulated under Rule
122. The stipulated facts are so found, and the stipulation of
facts, wth acconpanying exhibits, is incorporated herein by this
ref erence.

Respondent has conceded one issue; we nust decide only
whet her (1) petitioners’ deduction of a $600,000 settlement (the
settlenment) is a mscellaneous item zed deduction and (2)
petitioners may deduct $15,217 in related | egal fees (the |egal
fees).! Petitioners bear the burden of proof. See Rule 142(a).?

Backgr ound

Petitioners are husband and wi fe who made joint returns of
income for the years in issue. At the tinme they filed the

petition, they resided in Florida.

!Respondent made other adjustnents in the notice that are
purely conputational and that we need not discuss further.

2Sec. 7491(a)(1) provides that, if a taxpayer offers
credi bl e evidence with respect to an issue, the burden of proof
wWith respect to the issue is on the Conm ssioner. See also Rule
142(a)(2). Sec. 7491(a)(1) applies only if the taxpayer conplies
with the rel evant substantiation requirenents in the Internal
Revenue Code, maintains all required records, and cooperates with
t he Comm ssioner with respect to wtnesses, information,
docunents, neetings, and interviews. Sec. 7491(a)(2) (A and (B)
The taxpayer bears the burden of proving conpliance with the
conditions of sec. 7491(a)(2)(A) and (B). E. g., Ruckriegel v.
Commi ssioner, T.C. Menp. 2006-78. Petitioners neither propose
facts to support their conpliance wth the conditions of sec.
7491(a)(2)(A) and (B) nor argue that respondent bears the burden
of proof on any issue because of sec. 7491(a)(1l). W therefore
conclude that sec. 7491(a)(1) does not apply to this case.




Petitioner’s Business

Ernest A. Galia, Jr. (petitioner), was a general contractor
involved in the construction of residential and commerci al
bui | di ngs and was the owner and principal officer of an S
corporation, E.A. Galia Construction Co. (Galia Construction).
Charles F. Maurer, Jr. (M. Maurer), was the son of the owner of
a site devel opnent busi ness, which petitioner sonetines hired as
a subcontractor on construction projects. In 1972, when M.

Maur er graduated from hi gh school, petitioner hired himas a

| aborer. In 1973, petitioner asked M. Maurer if he would like
to work in the conpany office instead of the field, and M.

Maur er accepted. Over the next few years, as M. Maurer began his
col | ege education in business and finance, petitioner

i ncreasi ngly depended on himto manage the offi ce.

East nont and the Partnerships

In 1975, petitioner becane interested in undertaking
gover nent - subsi di zed housing projects. In late 1975, two nen

asked petitioner to quote a price for the construction of a

proposed subsi di zed project, Pheasant Hill Village. The two nen
were the sole general partners of Pheasant H Il Vill age
Associ ates (Pheasant Hill). In February 1978, petitioner

acquired a 55-percent general partnership interest in Pheasant

H |l (thereby replacing one of the general partners) and becane
managi ng general partner of that partnership. One nonth |ater,
petitioner’s | awer fornmed Eastnont Devel opnent Corp. (Eastnont).

Petitioner was its president, M. Murer its treasurer, and
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petitioner’s lawer its clerk. The sane nen were its three
directors. Petitioner transferred a 45-percent general
partnership interest in Pheasant H Il to Eastnont, and Eastnont
repl aced petitioner as managi ng general partner. Eastnont issued
stock to petitioner and to no one else. M. Muurer understood
hinmself to be entitled to one-third of Eastnont’s stock.

Petitioner becane involved in three other partnerships
(together with Pheasant HIl, the partnerships). |In the first
two partnerships, petitioner and Eastnont (or its wholly owned
subsidiary) were general partners. 1In the third partnership, 120
Chestnut Street Limted Partnership (Chestnut House), petitioner
was both general partner and a limted partner.

In Septenber 1981, M. Maurer left his positions at Galia
Construction and Eastnont. At that tine, he asked petitioner for
his share of Eastnont’s stock. Petitioner denurred.

The State Court Case

In April 1982, M. Maurer commenced a civil action against
petitioner and others in the Superior Court of Hanpden County,
Massachusetts (the State court case and the superior court,
respectively). Anong other things, M. Murer sought to recover
his share of Eastnont’s stock and any associ ated di vi dends or
ot her benefits. The superior court bifurcated the action,
addressing liability first and damages second. |In February 1988,
the superior court issued a “Menoranduni (the first State court
ruling), holding that M. Maurer was a one-third owner of

Eastnmont. | n Decenber 1988, the superior court issued its
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“Fi ndi ngs, Rulings and Order for Judgnent” (the second State
court ruling; together with the first State court ruling, the
State court rulings). The superior court prefaced its discussion
with its understanding of the nature of M. Maurer’s clains:

This is not a stockholders’ derivative action in which
the plaintiff seeks damages on behal f of the
corporation for nonies inproperly expended by it. 1In
this case[,] the plaintiff is seeking to recover his
proportionate share of nonies or other benefits which *
* * [petitioner] may have taken fromthe corporation in
the nature of dividends. He is seeking to enforce the
fiduciary duty which * * * [petitioner], as mgjority
sharehol der, owed to himas mnority sharehol der (as
defined in Donahue v. Rodd Electrotype Co. of New

Engl and, 367 Mass. 578, 328 N E.2d 505 [(1975)]),

rat her than reconpense for any | oss alleged to have
been caused to the corporation by * * * [petitioner’s]
actions. See Bessette v. Bessette, 385 Mass. 806, 434
N. E. 2d 206 (1982). The effort, therefore, was to
identify those paynents or direct benefits which * * *
[ petitioner] had received from East nont Devel opnent
Corporation since its formation.

The superior court found, anong other facts, that petitioner had
been inproperly claimng Eastnont’s share of the partnership
| osses.
[Petitioner] apparently has used his position of
control to usurp a nuch larger proportion of the equity
ownership than that to which he is entitled. On the
record before ne it is not possible to right the wong
t hat has been done to Eastnont except by ordering * * *
[petitioner] to anmend his tax returns for the years in
guestion to reflect the true division of ownership.
The superior court also ordered petitioner to pay M. Maurer
approxi mately $12, 000 for causing Eastnont to pay the prem uns on

petitioner’s life insurance policy. Petitioner appealed, and, in
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Cct ober 1994, the Massachusetts Appeals Court (the appeals court)
affirnmed nost of the State court rulings.?

The District Court Case

I n Novenber 1996, M. Maurer commenced a civil action
agai nst petitioner and others in the U S. District Court for the
District of Massachusetts (the District Court case and the
District Court, respectively). M. Maurer anended his conpl aint
three tines,* and, for purposes of this case, we consider only the
Thi rd Arended Conpl ai nt and Jury Denmand (the third anmended
conplaint). In January 2001, M. Maurer agreed to the di sm ssal
of his action against the defendants in the District Court case
in return for $600, 000.

A single law firmrepresented the defendants in the D strict
Court case. That law firmbilled “The Gralia Goup” for its
services, and, in 2001, Galia Construction paid the law firm
$15,217 (i.e., the legal fees).

Petitioners’ Returns

Petitioners filed a Form 1040, U.S. Individual Incone Tax
Return, for 2001. They attached thereto a Schedule C, Profit or
Loss From Busi ness, which showed petitioner as the proprietor of
a busi ness described as “CONSULTI NG DI RECTOR’. On that Schedul e

C, petitioners clained deductions for the settlenent and the

3The appeal s court vacated that part of the second State
court ruling that required petitioner to amend his personal
i ncome tax returns.

‘Al t hough M. Maurer |odged a fourth anmended conpl aint, the
case was settled before the District Court ruled on his notion
for leave to file a fourth anended conpl ai nt.
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| egal fees, which caused themto have a net | oss on Schedul e C of
$615, 217. In Cctober 2002, petitioners filed Form 1045,
Application for Tentative Refund, claimng a carryback net
operating loss for 1996 as a result of the Schedule C I oss
clainmed on their 2001 Form 1040. In Novenber 2003, petitioners
filed Forms 1040X, Amended U.S. Individual Income Tax Return, for
1996 and 2001.
The Notice

In an attachment to the notice, respondent set forth his
adjustnents giving rise to the deficiencies in issue. He
expl ai ned that he was disallow ng the deduction for the
settlenment on the ground that the settlement was not “an ordinary
and necessary busi ness expense as per Section 162 of the Internal
Revenue Code.” He expl ained that he was disallow ng the
deduction for the |l egal fees on the ground, anong others, that
petitioner had not paid them The disallowance of the carryback
to 1996 foll owed fromthe disall owance of deductions for the
settlenment and the |egal fees.

Di scussi on

Respondent’ s Concessi on

On brief, respondent concedes: “[Pletitioners are entitled
to deduct the * * * [settlenment] on Schedule A of their 2001
return as a mscell aneous expense subject to the |imtations
under 1.R C. 8 67.” Specifically, respondent concedes that
petitioners may deduct the settlenment as either an enpl oyee

busi ness expense under section 162(a) or an expense related to
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petitioner’s investnent in Eastnont under section 212(2).
Respondent’ s concessi on, however, does not help petitioners nuch;
because of the alternative m ninumtax, any m scel | aneous
item zed deduction will have only a limted effect (if any) on
petitioners’ tax liabilities.® See sec. 56(a)(4), (b)(1)(A (i),
(d).

1. M scel |l aneous |Item zed Deducti ons

A. | nt roducti on

Section 162(a) allows a deduction for “all the ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on any trade or business”. Section 212(2) allows a
deduction for certain expenses related to investnents; i.e.,
expenses “for the managenent, conservation, or maintenance of
property held for the production of incone”. Most section 162(a)
expenses related to the performance of services as an enpl oyee
and section 212(2) expenses related to stock ownership are

deductible only as item zed deductions. Here, if the settlenent

SPetitioners apparently accept respondent’s concession that
they may deduct the settlenent under sec. 162(a); we assune they
do so because that is the section they argue applies. They
obj ect, however, to respondent’s concession under sec. 212(2),
asserting that they are “surprised and prejudiced by this new and
confusing clainf. Even if respondent’s concession were a new
matter raised on brief, however, that would not nmake it an
“Inpermssible * * * argunent”, as petitioners assert; rather,
respondent would sinply bear the burden of proving it. See Rule
142(a)(1). Yet petitioners do not seek to shift the burden of
proof, which is understandabl e, since respondent has conceded
sonething to petitioners--i.e., that they do have a ground for
deducting the settlement (sonething respondent denied altogether
in the notice). A deduction under sec. 212(2) may not be the
concession petitioners would have liked, but it is a concession,
nonet hel ess.
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is such an enpl oynment- or sharehol der-rel ated expense, then it is
a “mscellaneous item zed deduction”. See sec. 67(b).

B. Respondent’s Ar gunent

Respondent argues that petitioner paid the settl enment
neither in connection with his trade or business as a self-
enpl oyed consultant nor in connection with his trade or business
as a real estate devel oper. Rather, respondent argues,
petitioner paid the settlenment in connection with either his
enpl oynent by Eastnont or his status as an Eastnont sharehol der
According to respondent, in both cases the result is the sane:
Petitioners may deduct the settlenent only as a m scel | aneous
item zed deduction under section 67.

Respondent al so denies that petitioner hinmself paid the
| egal fees, asserting that petitioner’s |awers issued bills to
“the Gralia Goup”, i.e., all the defendants in the District
Court case, and that Gralia Construction paid those bills.

C. Petitioners’ Argunent

Petitioners assert that M. Maurer’s clains in the D strict
Court case were “against * * * [petitioner] directly for * * *
busi ness opportunities * * * [petitioner] personally” usurped
from Eastnont. Petitioners argue that petitioner settled a claim
agai nst hinself as a real estate devel oper and not any claim
agai nst hinself as a nmere officer or shareholder of a real estate
devel oper. First, petitioners argue that, because in the State
court case M. Maurer did not make any derivative claimas a

shar ehol der of Eastnont, “res judicata” (claimpreclusion) barred
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himin the District Court case frommaking any simlar claim
Second, petitioners argue that M. Maurer’s claimfor his share
of the “benefits of stock ownership in Eastnont” fails to state a
“damage cl aini because Eastnont never nade any divi dends,
profits, or distributions. Because M. Maurer made only those
two clains, petitioners argue that, to understand the reason
petitioner settled, we nust | ook through the stated clains to
“determ ne the essence of Mauer’s [sic] clainf. Petitioners find
“the true substance of Mauer’s [sic] clainf in paragraph 39 of
the third anended conplaint: “[Petitioner] has ignored the
corporate form [and] engaged in self-dealing by usurping
corporate opportunities rightfully belonging to Eastnont”.
According to petitioners, “There is no noney in the clains of
Mauer [sic] against * * * [petitioner] other than those which can
be traced to the Partnership Equity.” Thus, the claimpetitioner
settled for $600,000 was a cl ai magainst hinself personally for
“the benefits”, i.e. “partnership equity”, petitioner *obtained
at Mauer’s [sic] expense”.

Petitioners assert that, although Galia Construction paid
the legal fees in 2001, Galia Construction issued petitioner a
Schedul e K-1, Sharehol der’s Share of Incone, Credits, Deductions,
etc., causing petitioners to report as incone the |egal fees

Gralia Construction paid on petitioner’s behalf.



D. Analysis
1. The Settl enent

We agree with respondent that petitioner has failed to show
that he paid the settlenment in connection with his trade or
busi ness as a real estate devel oper.

In effect, petitioners argue that, although M. Maurer
failed to state a valid claimin the District Court case,
petitioner settled because M. Maurer could have nade a valid
claim® Petitioners suggest that, because of the “laxity of
notice pleading,” petitioner did not bother to nove for summary
judgnent, but rather, after alnbst two decades of litigation,
preenptively settled. The plausibility of their argunent
notw t hstandi ng, petitioners have failed to show that M. Murer
had any cl ai m agai nst petitioner personally other than to enforce
the fiduciary duty that the superior court had concl uded that
petitioner, as a majority shareholder, owed to M. Maurer, as a

m nority sharehol der.”’

W& note that the allegation in which petitioners find the
“true substance” of M. Maurer’s claim i.e., that petitioner
“engaged in self-dealing by usurping corporate opportunities
rightfully belonging to Eastnont”, is a classic ground for a
derivative claim See, e.g., Farber v. Servan Land Co., 662 F.2d
371 (5th Gr. 1981) (holding that the corporation was entitled to
profits defendant stockhol ders nmade by inproperly seizing a
corporate opportunity).

"W have set forth supra the relevant part of the second
State court ruling in which the superior court, in defining
petitioner’s duty to M. Murer, cited Donahue v. Rodd
El ectrotype Co. of New England, 328 N E.2d 505 (Mass. 1975). In
that case, the Suprene Judicial Court of Massachusetts treated
the plaintiff’s conplaint, although in part presenting a
derivative action, as “in substance” one “presenting a proper

(continued. . .)
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Petitioners argue the following: (1) Petitioner usurped
corporate opportunities of Eastnont; (2) M. Murer, in his own
right, had a claimto those corporate opportunities; therefore,
(3) petitioner settled the claimwith M. Maurer. Petitioners
inply that, because petitioner inproperly took corporate
opportunities in which M. Mauer had a right to participate (and
petitioner personally profited therefrom, M. Muurer, for that

reason, and for no other reason, had a direct claim against

petitioner. Petitioners are m staken.

To prove that M. Maurer had a cl ai m agai nst petitioner
personal ly for the usurpation of joint opportunities, petitioners
must show that M. Maurer was personally entitled to participate
in the “usurped” corporate opportunities. Petitioners nust show
that M. Maurer and petitioner were partners or coadventurers and
that petitioner took for hinself sonmething belonging to the joint

venture. See generally Minhard v. Salnon, 164 N.E. 545 (N.Y.

1928). That is, petitioners nmust show that M. Maurer had a
claimthat did not derive fromhis one-third ownership of
Eastnont. Except obliquely, petitioners do not even suggest M.
Maurer had any right to participate in the partnerships.
Petitioners conme closest to making that avernent in the
conclusion of their reply brief: Petitioner and M. Maurer
“specifically contenplated partnership equity ownership in their

names”. Petitioners, however, offer no evidence that M. Murer

(...continued)
cause of suit in the personal right of the plaintiff.” [d. at
508 n. 4.
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had any right to participate in the partnerships (or any other
“usur ped” corporate opportunities, which petitioners fail to
speci fy) except through Eastnont.

In conclusion, petitioners have failed to show that M.
Maurer was entitled to recover against petitioner personally on a
cl ai mof usurpation of any joint opportunity. They have failed
to show that petitioner settled any claimother than a claim M.
Maurer had as a one-third owner of Eastnont. On the evidence
considered so far, they have failed to show that the settl enent
was deducti bl e as other than an enploynent-rel ated section 162(a)
expense or a sharehol der-rel ated section 212(2) expense; they
have therefore failed to showthat it is deductible as other than
a m scel |l aneous item zed deducti on.

2. The Leqgal Fees

Al though petitioners assert that they reported as incone the
|l egal fees Galia Construction paid on petitioner’s behal f, they
have failed to satisfy their burden of proof. Petitioners have
provi ded no Schedule K-1 received from Galia Construction, and
the Schedul e E, Supplenental Inconme and Loss, attached to their
2001 Form 1040, reports only a loss from Gralia Construction.

Al t hough Schedul e B, Interest and Ordinary Dividends, reports a
$15, 365 ordinary dividend from Galia Construction, petitioners
have failed to establish any connection between the | egal fees
and that ordinary dividend ($148 nore than the | egal fees).

Nevert hel ess, on brief, respondent appears to concede that
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petitioners may deduct the |legal fees as a m scell aneous item zed
deduction. W accept that concession and so hol d.

E. Concl usi on

On the evidence considered so far, petitioners may deduct
the settlenent and the legal fees only as m scell aneous item zed
deduct i ons.

I1l. The daimof R ght Doctrine and Section 1341(a)

A. | nt roducti on

Petitioners nmake an alternative argunent with respect to the
settlenment that avoids its classification as a m scel |l aneous
item zed deduction. They argue that they may deduct the
settl ement under section 1341(a)(4) as the restoration of an
anmount received under a so-called claimof right. Section
67(b) (9) excludes fromthe definition of “m scell aneous item zed
deductions” “the deduction under section 1341".

B. Section 1341

Section 1341(a) addresses the conputation of tax where a
t axpayer restores a substantial anmount held under a clai m of
right. |In pertinent part, section 1341 provides:
SEC. 1341(a). Ceneral Rule.--If--

(1) an itemwas included in gross incone
for a prior taxable year * * * because it
appeared that the taxpayer had an
unrestricted right to such item

(2) a deduction is allowable for the
t axabl e year because it was established after
the cl ose of such prior taxable year * * *
that the taxpayer did not have an
unrestricted right to such itemor to a
portion of such item and
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(3) the amobunt of such deduction exceeds
$3, 000,

then the tax inposed * * * [shall be the | esser of the
tax conmputed with such deduction, sec. 1341(a)(4), or
the tax for the year without the deduction reduced by
the anbunt the taxes were increased in the year of
recei pt because the itemin dispute was included in
gross incone, sec. 1341(a)(5)].

C. Respondent’s Ar gunent

Wth respect to the settlenent, respondent concedes that
petitioners satisfy the requirenents in paragraphs (2) and (3) of
section 1341(a); i.e., respondent concedes that petitioners my
deduct the settlenment and that the deduction exceeds $3, 000.
Respondent contends only that petitioners have failed to prove
that they included any itemin gross incone for a prior taxable
year because it appeared that they had an unrestricted right to
that item Respondent argues that petitioners have not provided
“any expl anation or evidence to support that they reported itens
of income under a claimof right.” Respondent disputes that
petitioners could have “reasonably believed that they had an
unrestricted right to income” fromthe partnerships after Cctober
5, 1994, when the appeals court entered its order affirmng the
hol di ng of the superior court that M. Maurer was entitled to a
one-third interest in Eastnont.?

D. Petitioners’ Argunent

Petitioners argue that they “can and do denonstrate the

necessary income inclusion, and incone inclusion in an anmount

8Furt her appellate review was denied Nov. 28, 1994. See
Maurer v. E.A. Galia Constr. Co., 644 N E. 2d 225 (Mass. 1994).




- 16 -

sufficient to dispose of this matter, by two taxable years, * * *
1995 and 1997.” Petitioners then detail the incone they reported
fromthe partnerships in those years, dividing the total by 3 to
reflect the value of the one-third interest in the “overal
‘partnership’” between petitioner and M. Maurer that petitioners
all ege the superior court found. Because one-third of the incone
petitioners included fromthe partnerships in those years exceeds
the settlenent, petitioners claimthey have denonstrated that
they included in a prior year an itemof income corresponding to
the settlenment.® For that reason, petitioners assert they have
“satisfied the * * * three requirenents” of section 1341(a).

E. Analysis

W agree with respondent. Even if we agreed with
petitioners that they have shown they included in gross incone

itens corresponding to the settlenent (which we do not?9),

°Petitioners advance that argunent in their opening brief.
In their reply brief, petitioners argue that considering only the
i ncone they reported from Chest nut House, “sone quick math”,
i.e., dividing that reported inconme by 3, “gets you pretty cl ose
to $600, 000" .

Opetitioners’ sinple division by 3 of the incone they
reported fromthe partnerships in 1995 and 1997 does not
accurately reflect the anount to which M. Maurer was entitled as
a one-third ower of Eastnont. Petitioners state that the
superior court granted M. Maurer a one-third interest in an
“overall ‘partnership’” between himand petitioner. Yet that
mani festly is not what the State court rulings hold. Petitioner
was a general partner of the partnerships; M. Maurer was not and
was not entitled to be. M. Murer participated in three
partnerships only indirectly through Eastnont and did not
participate in Chestnut House at all. M. Murer thus had no
cl ai m what soever to any Chestnut House profits. (For that reason
al one, petitioners’ second argunment, see supra note 9, has no
merit.) The problemfor petitioners is that the lion's share of

(continued. . .)
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petitioners have nonetheless failed to explain how they could
have reasonably believed they had an unrestricted right to incone
fromthe partnerships after the conclusion of the State court
case. Petitioners have failed to satisfy their burden of proof
W th respect to section 1341(a)(1).

Section 1.1341-1(a)(2), Incone Tax Regs., provides in part:
“For the purpose of this section ‘incone included under a claim
of right’ nmeans an itemincluded in gross incone because it
appeared fromall the facts available in the year of inclusion
that the taxpayer had an unrestricted right to such itent.
Petitioners assert that in 1995 and 1997, they included in gross
inconme items fromthe partnerships under a claimof right. Yet

petitioners do not explain how they could have reasonably

10, .. conti nued)
the incone fromthe partnerships was the result of the sale of
Chest nut House in 1997. Indeed, that sale was the source of nore
than 92 percent of the inconme petitioners reported fromthe
partnerships in 1995 and 1997. Thus, petitioners’ arithnmetic is
not an accurate (or even a rough) estimte of the amobunt to which
M. Maurer was entitled. W assune petitioners rely on 1995 and
1997 to nmake their argunent because in few (if any) other years
did they receive such | arge anounts of incone. According to the
appeal s court: “Mich of the value of the general partnership
interests in the years in question (1978 through 1987) was in the
formof |osses”. Murer v. EEA Galia Constr. Co., 640 N E. 2d
484, 488 (Mass. App. C. 1994). Although those |osses had real
val ue (and could by thensel ves have been grounds for the
settlenent), a settlenent for deductions inproperly clained can
never qualify for the tax benefits of sec. 1341(a). Further,
petitioner likely had many reasons for settling the case; indeed,
to save hinself the costs and fees associated with another trial,
petitioner may well have agreed to pay M. Maurer nore than he
was strictly entitled to receive. In short, petitioners have
failed to show that the settlenent represented anything other
than the val ue of |osses inproperly deducted and litigation costs
and attorney’'s fees saved. Petitioners thus have failed to show
that they included in gross incone itens corresponding to the
settl enent.
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believed, in the light of all the facts available in those years,
that they had an unrestricted right to those itens. |ndeed,
petitioners undermne their own argunent. |If, as they argue, the
superior court granted M. Maurer a one-third interest in an
“overall ‘partnership’” between petitioner and M. Murer, then
petitioners know ngly m sappropriated the itens they claimare
associated wth the settlenent. Petitioners are thus not
entitled to the tax benefits of section 1341(a). See, e.g.,

Kraft v. United States, 991 F.2d 292, 299 (6th Cr. 1993)

(“Furthernore, 26 U . S.C. 8 1341 does not apply to a taxpayer who
has enbezzl ed or otherw se know ngly m sappropriated funds which
he is later required to return because the taxpayer never had an
unrestricted right to the noney so obtained.”).

F. Concl usi on

Wth respect to the settlenent, petitioners are not entitled
to the tax benefits of section 1341(a). Section 67(b)(9)
t heref ore does not apply.

| V. Concl usi on

Petitioners may deduct the settlenent and the | egal fees

only as m scel |l aneous item zed deducti ons.

Deci sion will be entered

under Rul e 155.




