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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GOEKE, Judge: This case is before the Court upon
respondent’s determi nation that petitioners are not entitled to
an abatenent of interest. W decide whether respondent’s refusal

to abate interest is an abuse of discretion. See sec. 6404(h)1.

1 Al section references are to the Internal Revenue Code,
(continued. . .)
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We hold that respondent did not abuse his discretion under
section 6404(e) in denying petitioners’ request for abatenent of
interest that accrued on their incone tax liability for tax year
1997.
FI NDI NGS OF FACT

At the tinme they filed their petition, petitioners resided
in Drexel HIl, Pennsylvani a.

Petitioners mailed a Form 1040, U.S. Individual |Income Tax
Return, for 1996 in August of 1997, and then again in Septenber
of 1997. Petitioners also mailed a Form 1040X, Anended U. S.

I ndi vi dual I ncone Tax Return, in Septenber of 1997. On the
anmended Form 1040X for 1996, petitioners clained an over paynent
of $1,160, which they requested to be credited to their 1997 tax
liability.

The I nternal Revenue Service (IRS) did not receive any of
these returns. It is not clear fromthe record whether the IRS
failure to receive these returns was due to either party's error
In January or February of 1998, the IRS notified petitioners that
it had not received an incone tax return fromthemfor 1996.
Petitioners sent the IRS a package that they believe contained

both an original and an anended incone tax return, but the IRS

Y(...continued)
and all Rule references are to the Tax Court Rules of Practice
and Procedur e.
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afterwards infornmed themthat it had received only an origina
Form 1040 incone tax return for 1996 on March 13, 1998.

In July of 1998, petitioners prepared and mail ed a Form 1040
for 1997. On this return, petitioners noted that they had
requested the $1,160 fromtheir anended 1996 incone tax return be
applied to their 1997 tax liability. The IRS did not receive
this return.

On August 16, 1999, the IRS issued a notice of incone tax
del i nquency (notice of delinquency) for 1997 to petitioner Jo
Grandel I'i individually under her naiden nanme and to an address
where petitioners had not resided since before they filed their
1996 return. Petitioners did not receive this notice of
del i nquency.

On March 9, 2002, the IRS issued a Letter 1058, Notice of
Intent to Levy and Notice of Your Right to a Hearing, to Ms.
Grandel i under her nmaiden nane at petitioners’ correct address,
whi ch was the address provided on petitioners’ 1996 return that
the IRS received. The notice was of intent to levy to collect an
assessnent of a deficiency on Ms. Gandelli’s individual account
for 1997.

Petitioners | earned through correspondence with the IRS that
it had not received their anmended 1996 return or any return for
1997. Petitioners mailed a copy of their amended 1996 return to

the RS s Taxpayer Advocate Service in Philadel phia on May 3,
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2002, and filed their 1997 return with the IRS on May 6, 2002.
The I RS has no record of an anended return being filed for 1996,
and the $1, 160 over paynent shown on petitioners’ anended 1996
return was never credited toward petitioners’ 1997 tax liability.

On May 30, 2003, the IRS issued separate but identical
notices of intent to levy to M. and Ms. Gandelli at their
correct address. The tax assessed was based upon petitioners’
1997 joint return. Petitioners concede that the assessed bal ance
of tax due on the May 30, 2003, notices of intent to levy is
correct. The erroneous assessnent against Ms. Gandelli
i ndi vidual Iy has been abated, and the assessnment on the My 30,
2003, notices of intent to levy is the underlying liability upon
whi ch interest and penalties have accunul at ed.

Petitioners submtted a request for abatenent of interest
and penalties for 1997 by letter dated Septenber 13, 2003, which
respondent received on Cctober 16, 2003. Petitioners clained
that they were entitled to relief under section 6404(e) because
the IRS did not notify themin a tinely manner that it had not
received their 1997 return. Petitioners also stated that they
shoul d not be penalized for the fact that the IRS did not receive
t heir anmended 1996 return, which showed a refund to be credited
toward their 1997 liability, because they had a reasonabl e
expectation that the RS would receive the returns that they

mai | ed.
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Respondent deni ed petitioners’ request for abatenent of
interest in a letter dated March 30, 2004. Respondent st ated,
anong ot her things, that no errors or del ays were found that
merited the abatenent of interest.

Petitioners tinely petitioned this Court to review
respondent’s denial of their request for abatenent of interest.

OPI NI ON

Section 6404(e) (1) provides that the Conmm ssioner may abate
part or all of an assessnment of interest on any deficiency or
paynment of inconme taxes to the extent that the deficiency or any
error or delay in paynent is attributable to unreasonable error
or delay by an officer or enployee of the IRS in performng a
m ni sterial or managerial act. Such an error or delay is taken
into account only if it is in no significant aspect attributable
to the taxpayers and only if it occurs after the IRS has
contacted the taxpayers in witing wth respect to the deficiency
or paynent. Sec. 6404(e)(1). Even if there is an error or
del ay, the Conmm ssioner has discretion whether to abate interest.

Mekul sia v. Comm ssioner, T.C. Menp. 2003-138, affd. 389 F.3d 601

(6th Gr. 2004). Section 6404(e) is intended to apply only “in
i nstances where failure to abate interest would be w dely
perceived as grossly unfair.” H Rept. 99-426, at 844 (1985),
1986-3 C.B. (Vol. 2) 1, 844.
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We have jurisdiction to determ ne whether the Conm ssioner’s

decision not to abate interest was an abuse of discretion. Sec.

6404(h)(1). |In order to prevail, the taxpayers nust prove that

t he Comm ssi oner abused his discretion by exercising this

discretion arbitrarily, capriciously, or without sound basis in

fact or law. Wodral v. Comm ssioner, 112 T.C 19, 23 (1999).

Thus, the taxpayers bear the burden of proof. Rule 142(a).
Petitioners argue that the delay in their paynment of their
1997 tax liability is attributable to the RS s unreasonabl e
error in sending the notice of delinquency to Ms. G andelli
under an incorrect nanme and to an incorrect address and the IRS s
unr easonabl e delay in sending the notice of delinquency to
petitioners’ correct address. Petitioners argue that they
reasonably believed that their refund for 1996, as shown on their
amended 1996 return, would satisfy their 1997 tax liability. Had
they learned earlier that the IRS had not received either their
amended 1996 return or their original 1997 return, petitioners
m ght have been able to mail those returns again and receive
credit for their $1,160 overpaynment in 1996 and avoi d payi ng
several years’ worth of interest.
Respondent argues that he did not abuse his discretion, for
two reasons. First, respondent argues that the first tinme that
the I RS contacted petitioners in witing with respect to a

deficiency or paynent was on March 9, 2002, when the IRS issued
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the Letter 1058 to Ms. Gandelli. Therefore, to establish that
they are entitled to relief, petitioners nust prove that an
of ficer or enployee of the IRS nade sone error or delay after the
date of this first contact. Sec. 6404(e)(1); Nerad v.

Conmi ssioner, T.C. Menp. 1999-376. However, the errors and

del ays that petitioners claimcaused their delay in paynent
occurred before this date. Respondent argues that the notice of
delinquency mailed to Ms. Gandelli on August 16, 1999, did not
constitute witten contact with respect to either a deficiency or
a paynent within the neani ng of section 6404(e)(1) because it was
intended to informpetitioners that they had not filed a return
for 1997, not to informthemthat there was a deficiency or a
paynment owed for 1997.

Second, even if we were to find that the notice of
del i nquency did constitute the type of witten contact required
by section 6404(e)(1), respondent argues that petitioners’ del ay
in paying their 1997 tax liability would not be attributable to
any unreasonable error or delay by any enpl oyee or officer of the
| RS.

We have not directly addressed the issue of whether a notice
of delinquency, which generally only notifies the taxpayers that
they have not filed a return for a specific year, constitutes a
witten contact “wth respect to [a] deficiency or paynent.” See

Weiss v. Comm ssioner, T.C. Meno. 1999-364 (finding it
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unnecessary to deci de whether the Comm ssioner’s request for a
copy of the taxpayer’s return was a “witing with respect to [a]
deficiency or paynment” within the neaning of section 6404(e)).
However, we need not decide this issue now because even if we
were to find that the August 16, 1999, notice of delinquency did
constitute such a witten contact, we would still find that the
delay in petitioners’ paynent was attributable to their error in
maki ng paynent and not to an error or delay by the IRS.

The RS did err by mailing a notice of delinquency to Ms.
Grandel I'i under an incorrect name and to an incorrect address.
However, we find that the cause of petitioners’ delay in paying
their 1997 incone tax liability was their failure to tinely file
t heir anmended 1996 income tax return and their 1997 inconme tax
return. Petitioners knew that the IRS did not receive the three
1996 incone tax returns they mailed in 1997. Wen the IRS
notified themin 1998 that it had not received any of their
income tax returns for 1996, petitioners should have realized
that there was a problemw th their method of filing incone tax
returns and taken steps to correct this problemor at |east
established a policy of verifying that the IRS received their
subsequent returns.

VWiile it is the IRS s policy to notify taxpayers when they
have not tinely filed returns, the IRS has no statutory

obligation to do so. See 2 Admnistration, Internal Revenue
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Manual (CCH), pt. 5.19.2., at 18,303 (Apr. 1, 2007). Gven their
past problenms with filing inconme tax returns, petitioners should
not have relied on the IRS to notify themthat their 1996 anmended
return and their 1997 return had not been received. |If the IRS
had not sent petitioners any notification that their 1997 return
was del i nquent before 2002, this would not be an unreasonabl e
error or delay under section 6404(e) because that section does
not permt abatenent of interest regardless of how long the IRS

takes to first contact the taxpayer. Downing v. Conm ssioner,

118 T.C. 22, 30-31 (2002); Cannon v. Conmm ssioner, T.C Meno.

2002- 205; Hanks v. Conmi ssioner, T.C. Menp. 2001-319. Therefore,

we find it was petitioners’ error that ultimately caused the
delay in petitioners’ paynent of their 1997 incone tax
lTabilities.

We agree with petitioners that they generally have a
reasonabl e expectation that itens they send in the mail will be
recei ved. However, because petitioners were aware that several
of the returns they nmailed to the IRS were not received,
petitioners should have taken steps to ensure that the IRS
received their subsequent returns. Furthernore, petitioners have
not offered any evidence showng that the IRS s failure to
receive petitioners’ anmended 1996 return or 1997 return before
2002 was due to any error commtted by the IRS. Because

petitioners bear the burden of proof, the absence of any evidence
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as to what happened to the mssing returns weighs in favor of
respondent.
Consequently, petitioners are not entitled to an abatenent
of interest under section 6404(e) with respect to their 1997
incone tax. It follows that respondent’s failure to abate such
interest is not an abuse of discretion.

To reflect the foregoing,

Deci sion will be entered

for respondent.




