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In her original petition, P challenged R s notice
of determ nation sustaining a proposed levy to collect
P's 1992 incone tax. She contended, anong ot her
things, that R had failed to nmake a tinely assessnent
of her 1992 tax liabilities and had included excessive
interest accruals in her 1992 bal ance due; she sought a
refund of certain anounts previously paid with respect
to her 1992 account. After the petition was filed, P s
1992 bal ance due was elimnated by Rs offset of P's

1999 overpaynent, pursuant to sec. 6402(a), I.RC P
anmended her petition in the Tax Court, seeking an
i ncreased refund. Held: Inasmuch as R agrees that

there is no unpaid 1992 tax liability upon which a |evy
coul d be based and that no further collection action
shoul d be taken, P's challenges to the proposed |evy
are noot. Held, further, this Court l|acks jurisdiction
in this collection review proceeding to determ ne an
overpaynent or to order a refund or credit of taxes.
Hel d, further, this case wll be dism ssed as noot.
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LI wel l yn Greene-Thapedi, pro se.

Robert T. Little and Mchael F. O Donnell, for respondent.

OPI NI ON
THORNTON, Judge: Pursuant to section 6330(d), petitioner
seeks review of respondent’s determi nation to proceed with a
proposed | evy.!?

Backgr ound

When she petitioned this Court, petitioner resided in
Chi cago, Illinois.

Stipul ated Decision for 1992 Taxabl e Year

On June 5, 1997, in a prior deficiency proceeding involving
petitioner’s 1992 taxable year, this Court entered a stipul ated
decision that petitioner had a $10, 195 deficiency in inconme tax
due but owed no additions to tax or penalties. The parties
stipulated that interest woul d be assessed as provided by | aw and
that effective upon entry of the decision by the Court,
petitioner waived the restrictions contained in section 6213(a)
prohi biting assessnent and coll ection of the deficiency (plus
statutory interest) until the decision of the Tax Court becones

final.

1 All section references are to the Internal Revenue Code,
as anended.
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Collection Action on 1992 Liability

Respondent contends that on Decenber 19, 1997, petitioner’s
1992 deficiency was assessed and petitioner was sent a notice of
bal ance due (including accrued interest) of $14,514.53.
Petitioner disputes that any notice of bal ance due was ever sent.
In any event, petitioner made no paynent on her 1992 defici ency
at that tine.

On July 3, 2000, respondent sent petitioner a Form CP 504,
“Ugent!! W intend to |l evy on certain assets. Please respond
NOW” (Form CP 504), for taxable year 1992, indicating that she
owed $23,805.53.2 By checks dated July 18, 2000, petitioner paid
respondent $14,514.53 on her 1992 account; i.e., the amount of
her bal ance as of Decenber 19, 1997.3% Contenporaneously,
petitioner submtted to respondent a Form 12153, Request for a
Col | ection Due Process Hearing, dated July 18, 2000, with respect

to her 1992 tax year.* On the Form 12153, petitioner conpl ai ned

2 The Form CP 504 indicated that the $23, 805.53 bal ance
included a “Penalty” of $2,622.56 and “Interest” of $4, 298. 30.
The $4,298.30 of “Interest” was apparently in addition to other
anounts of previously accrued interest.

8 One of the checks was for $10,195; the neno line on the
check states that it is for “Additional Tax 1992 Under Protest”.
The ot her check was for $4,319.53; the nenp line states that this
amount is for “1992 Interest Assessnent Under Protest”. A
transcript of petitioner’s account attached to the Form CP 504
sent to petitioner on July 3, 2000, showed the $4, 319. 53 anmpunt
as an interest assessnent that was nade on Dec. 19, 1997.

* The Appeals Ofice apparently treated this request as
(continued. . .)
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t hat the bal ance shown on respondent’s Form CP 504 i ncl uded
erroneous penalties and interest accruals.

On January 9, 2001, respondent issued petitioner a Final
Notice--Notice of Intent to Levy and Notice of Your Right to a
Hearing (the Final Notice) with respect to her 1992 incone tax
liabilities, showi ng an assessed bal ance of $4,992.70, and
stating that this anmpount did not include accrued penalties and
interest.® Petitioner submtted another Form 12153, dated
January 17, 2001, again requesting a hearing with respect to her
1992 taxable year and stating: “lI do not owe the noney. Notice
i nproper”.

Appeal s Ofice Hearing and Notice of Determ nation

The Appeals O fice hearing consisted of an exchange of
correspondence and tel ephone conversations. During the hearing,
petitioner contended that she was not |iable for any interest
accrual s between Decenber 19, 1997, and July 3, 2000, on the
ground that she had not received the Decenber 19, 1997, notice of
bal ance due and was not notified of any bal ance due until July 3,

2000. By Notice of Determ nation dated May 22, 2001,

4(C...continued)
premature, on the ground that petitioner had not yet received any
notice of Federal tax lien filing, final notice of intent to
| evy, or notice of jeopardy levy with respect to taxable year
1992.

> The record does not otherw se conclusively establish how
the $4,992. 70 assessed bal ance was cal cul at ed.
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respondent’s Appeals Ofice sustained the proposed collection
action.®

Tax Court Petition

On June 22, 2001, petitioner filed her petition in this
Court.’” The petition disputed, anbng other things, interest and
penalties with respect to her 1992 incone tax liability and
requested this Court to order respondent to credit or refund what
she alleged to be her tax overpaynent for 1992. The petition
al so alleged that petitioner had failed to receive a neani ngful
Appeal s Ofice hearing as required by section 6330.

Respondent’s Motion for Partial Sunmmmary Judgnent

On Cctober 17, 2002, respondent filed a notion for parti al
summary judgnent with respect to the issue of whether petitioner
was afforded the opportunity for an Appeals Ofice admnistrative
heari ng under sections 6320 and 6330. By Order dated February

25, 2003, this Court granted respondent’s notion for partial

6 The Notice of Determ nation al so sustained a separate
collection action for petitioner’s 1997 taxable year. As
explained in the followng note, that matter i s now noot.

" The original petition included taxable years 1991, 1992,
and 1997. By Order dated Sept. 13, 2001, this Court granted
respondent’s notion to dismss for lack of jurisdiction as to
t axabl e year 1991 on the ground that petitioner had not been
issued a notice of determnation with respect to that year. By
Order dated Feb. 24, 2003, this Court dism ssed the collection
action as to taxable year 1997 as being noot, on the ground that
respondent had conceded that the disputed 1997 tax liability had
not been assessed and that respondent had erred in issuing a
final notice of intent to levy wth respect to the 1997 taxable
year .



- 6 -

summary judgnent, holding that “petitioner was provided with a
meani ngf ul opportunity for a collection due process hearing in
this case.”

Petitioner’s Mdtion To Add 1999 Taxable Year to This Proceedi ng

Respondent’ s just-described notion for partial summary
j udgment i ndi cated, anong other things, that after the filing of
the petition, respondent had offset a $10, 633 overpaynent from
petitioner’s 1999 incone tax account agai nst petitioner’s 1992
tax liability, resulting in full payment of petitioner’s 1992
liability.® On Decenber 3, 2002, petitioner filed a notion for
| eave to anmend her petition to add taxable year 1999 to this
proceeding. In her notion, petitioner stated that she had been
“caught by surprise” by the information in respondent’s notion
t hat respondent had offset her 1999 overpaynent agai nst her
alleged 1992 tax liability. By Oder dated January 30, 2003,
this Court denied petitioner’s notion for |eave to anend her
petition. The Order stated:

Respondent contends, and we agree, that petitioner is

not permtted to dispute in this collection review
proceedi ng respondent’s application of an overpaynent

8 The record does not conclusively establish when the offset
occurred. On brief, respondent proposes as a finding of fact
that the offset occurred on or about May 19, 2001, “subsequent to
the filing of the petition in this case.” (In fact, the original
petition was filed on June 22, 2001.) This proposed finding of
fact appears inconsistent with respondent’s responses to
petitioner’s interrogatories, in which respondent stated that the
of fset occurred “during the week begi nning October 6, 2002.”



-7 -

to offset all or part of the tax due for taxable year
1992 although the latter year is otherw se subject to
revi ew under section 6330. See, e.g., Trent v.

Comm ssioner, T.C Meno. 2002-285.

District Court Refund Suit

Petitioner then filed a refund suit in the United States
District Court, Northern District of Illinois, Eastern Division,
claimng a refund of her 1999 overpaynent. The United States
nmoved to dism ss on the ground that as a matter of |aw petitioner
has no claimfor a 1999 overpaynent because the credit agai nst
the 1999 tax year no |onger exists, having been applied agai nst
petitioner’s outstanding 1992 tax liability pursuant to section
6402(a). By nenorandum opi nion and order entered Decenber 11,
2003, the District Court denied the Governnment’s notion to
dism ss, on the ground that it could not determne as a matter of
| aw that petitioner’s 1999 overpaynent did not exceed her 1992
liability, so that the Governnment’s section 6402(a) duty to
“refund any bal ance to such person” would not arise in the
District Court case. The District Court stated:

Finally, the Court is mndful that although the

Tax Court does not have concurrent jurisdiction over

the issues in the present suit, which relates to the

1999 tax year, see Statland v. United States, 178 F.3d

465, 470-71 (7th Cr. 1999), the Tax Court proceedi ngs

related to Plaintiff’s 1992 tax liability wll likely

resolve certain facts necessary to the resol ution of

the present litigation. Therefore, this matter is

stayed pending the outcone of the Tax Court
pr oceedi ngs.




Amended Petition

Petitioner subsequently filed an unopposed notion for | eave
to file an anended petition in these Tax Court proceedings. 1In
her anmended petition, petitioner contended that the Appeals
Ofice erred in determning that the proposed levy with respect
to her 1992 taxable year should proceed. She also challenged her
ltability for the 1992 deficiency and associated interest on the
ground that respondent had failed to make tinely notice and
demand for paynent.

Di scussi on

This Court previously dism ssed this case as to petitioner’s
taxabl e years 1991 and 1997, |leaving only 1992 at issue.
Sonetine after the petition was filed, respondent applied
petitioner’s 1999 overpaynent to offset her 1992 tax liability.
Consequently, respondent no | onger clains any anount to be due
and owng frompetitioner with respect to her 1992 incone tax
account. On supplenental brief respondent states that he
“intends to take no further collection action with respect to

* * * [petitioner’s] 1992 tax liability”. Accordingly,
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respondent contends that this case should be disnm ssed as noot.°
For the reasons described bel ow, we agree.
The Tax Court is a court of limted jurisdiction; we my
exercise jurisdiction only to the extent expressly authorized by

Congress. See, e.g., Henry Randol ph Consulting v. Conm ssioner,

112 T.C. 1, 4 (1999). CQur jurisdiction in this case is
predi cat ed upon section 6330(d)(1)(A), which gives the Tax Court
jurisdiction “wth respect to such matter” as is covered by the
final determnation in a requested hearing before the Appeal s

Ofice. See Davis v. Comm ssioner, 115 T.C. 35, 37 (2000).

“Thus, our jurisdiction is defined by the scope of the
determ nation” that the Appeals officer is required to nmake.

Freije v. Conm ssioner, 125 T.C 14, 25 (2005).

The Appeals officer’s witten determnation is expected to
address “the issues presented by the taxpayer and consi dered at

the hearing.” H Conf. Rept. 105-599, at 266 (1998), 1998-3 C. B

°® Neither party originally argued that this case was noot as

to petitioner’s taxable year 1992. Mootness, however, “is a
jurisdictional question, since article Ill, section 2 of the
Constitution limts jurisdiction of the Federal judicial system
to ‘cases’ and ‘controversies.’” Hefti v. Conmm ssioner, 97 T.C

180, 191 (1991), affd. 983 F.2d 868 (8th Cr. 1993). *“The
failure to question our jurisdiction is not a waiver of the right
to do so, for if we lack jurisdiction over an issue, we do not
have the power to decide it.” Urbano v. Conm ssioner, 122 T.C
384, 389 (2004). Accordingly, the Court has an i ndependent
obligation to consider nootness sua sponte. North Carolina v.
Rice, 404 U. S. 244, 246 (1971). For this reason, the Court
directed the parties to file supplenental briefs addressing the

i ssue of whether this case should be dism ssed as noot.
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747, 1020. At the hearing, the Appeals officer is required to
verify that “the requirenents of any applicable | aw or

adm ni strative procedure have been net.” Sec. 6330(c)(1l); see
sec. 6330(c)(3)(A).1° The Appeals officer is also required to
addr ess whet her the proposed coll ection action bal ances the need
for efficient tax collection with the legitimte concern that any
collection action be no nore intrusive than necessary. Sec.
6330(c)(3)(C). The taxpayer may raise “any rel evant issue
relating to the unpaid tax or the proposed |evy”. Sec.
6330(c)(2)(A). The taxpayer is also entitled to challenge “the
exi stence or anount of the underlying tax liability” if he or she
“did not receive any statutory notice of deficiency for such tax
liability or did not otherw se have an opportunity to dispute
such tax liability.” Sec. 6330(c)(2)(B)

In Chocall o v. Comm ssioner, T.C. Mno. 2004-152, the

Comm ssi oner had acknow edged that the tax liability he had been
trying to collect by levy had been inproperly assessed, had
refunded previously collected anobunts with interest, and had
agreed that there was no unpaid tax liability upon which a |evy
coul d be based. Accordingly, this Court dism ssed the case as

moot. The Court stated: “Qur jurisdiction under section 6330 is

10 Al t hough this | anguage i s sonewhat open ended, the
| egislative history clarifies that this required verification
pertains to |l egal and adm nistrative requirenments “for the
proposed collection action”. H Conf. Rept. 105-599, at 264
(1998), 1998-3 C.B. 747, 1018.
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generally limted to review ng whether a proposed |levy action is
proper.” 1d. The Court declined to entertain the taxpayer’s
notion for sanctions agai nst the Governnent, reasoning that the
t axpayer “has received all the relief to which she is entitled

under section 6330”. [d. Simlarly, in Gerakios v.

Conmi ssioner, T.C. Menp. 2004-203, we disnm ssed the collection

revi ew proceedi ng as noot where the parties agreed that there was
no unpaid liability upon which a lien or |levy could be based
after the taxpayer had paid the liability in full

In the instant case, as in Chocallo and Cerakios, respondent
acknow edges that there is no unpaid liability for the
determ nation year upon which a | evy could be based and has
stated that he is no | onger pursuing the proposed |evy.
Accordingly, in this case, as in Chocallo and Cerakios, the
proposed levy for petitioner’s 1992 tax liability is noot.

In the instant case, unlike in Chocallo, respondent does not
concede that the proposed |evy was inproperly nade, nor has
respondent returned to petitioner the disputed anmounts that have
been applied to satisfy petitioner’s 1992 account. These
ci rcunst ances, however, do not dictate a different result in this
case. In this case, unlike in Chocallo, respondent has coll ected
no anounts by levy. Respondent’s offset of petitioner’s 1999

over paynent agai nst her 1992 tax account was pursuant to section
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6402(a). ! An offset under section 6402 does not constitute a
| evy action and accordingly is not a collection action that is

subject to review in this section 6330 proceeding. Bullock v.

Conmi ssioner, T.C. Menp. 2003-5; see Boyd v. Conm ssioner, 124

T.C. 296, 300 (2005); sec. 301.6330-1(9g)(2), Q&A-G3, Proced. &

Adm n. Regs. (an offset is a nonlevy collection action that the
I nt ernal Revenue Service may take during the suspension period

provided in section 6330(e)(1)).

In the instant case, unlike in Chocallo v. Conm ssi oner,

supra, and Gerakios v. Conm ssioner, supra, there renains

unresol ved petitioner’s clains for a refund. In her anmended
petition, petitioner contends that she is not liable for the 1992
deficiency and associated interest on the ground that respondent
failed to assess the deficiency and mail her a tinely notice and
demand to pay; alternatively, she contends that pursuant to
section 6601(c) she is not liable for interest accruals fromthe

period fromJuly 5, 1997 (when she clains respondent was required

1 1n her anmended petition, petitioner requested that we
find that respondent was not authorized to credit her $10, 633
i ncome tax overpaynent for 1999 agai nst her 1992 account.
Petitioner has not pursued this argunent on brief, and we deem
her to have abandoned it. See N cklaus v. Comm ssioner, 117 T.C.
117, 120 n.4 (2001) (concluding that taxpayers abandoned
argunents and contentions asserted prior to the filing of their
brief where they failed to advance those argunents and
contentions on brief). Even if we had not concluded that
petitioner had abandoned this argunent, however, we woul d
nevert hel ess conclude, for the reasons discussed supra, that we
| ack authority to consider this matter pursuant to sec. 6330.
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to make notice and demand for paynment of her 1992 deficiency) to
July 3, 2000 (when respondent sent her Form CP 504 requesting
paynment). On brief, petitioner contends that she is entitled to
a refund for

all conmpound interest she paid for the period April 15,

1993 to July 18, 2000, all interest she paid for

periods during which interest was suspended or [sic]

July 5, 1997 to July 3, 2000; and for all suns that she

paid for penalties and additions and interest on such,

that were disallowed by the June 5, 1997 Tax Court

deci si on.

Petitioner’s claimfor a refund arises, if at all, under
section 6330(c)(2), as an outgrowth of her challenge to the
exi stence and anobunt of her underlying 1992 tax liability.!?
Pursuant to section 6330(c)(2), however, whatever right
petitioner may have to chall enge the exi stence and anmount of her
underlying tax liability in this proceeding arises only in
connection wth her challenge to the proposed collection action.
| nasnmuch as the proposed levy is noot, petitioner has no
i ndependent basis to chall enge the existence or anount of her
underlying tax liability in this proceeding.

More fundanentally, section 6330 does not expressly give

this Court jurisdiction to determ ne an overpaynent or to order a

refund or credit of taxes paid. This Court has not previously

2. The right to challenge the existence and anount of
underlying tax liability enconpasses the right to challenge the
exi stence and anount of disputed interest thereon. Urbano v.
Conmi ssi oner, 122 T.C. 384, 389-390 (2004).
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addressed the question as to whether such jurisdiction arises
inplicitly in collection review proceedings commenced in this
Court pursuant to section 6330.' The legislative history of
this Court’s overpaynent and refund jurisdiction in deficiency
proceedings is relevant in addressing this question.?

When our predecessor, the Board of Tax Appeals (the Board)
was created in 1924, it |lacked jurisdiction to determ ne an
overpaynent for the year in question in a deficiency

proceeding.® Cf. Dickerman & Englis, Inc. v. Conmi ssioner, 5

B.T.A 633, 634-635 (1926). The Revenue Act of 1926, ch. 27, 44
Stat. 9, established the Board' s jurisdiction to determ ne an

overpaynent in a deficiency proceeding. The Board still had no
jurisdiction, however, to order paynent of any resulting refund.

Id. at 635-636; see United States ex rel. Grard Trust Co. V.

13 This Court has exercised its inherent equitable powers to
order the Conm ssioner to return to the taxpayer property that
was i nproperly | evied upon, see Chocallo v. Conmm ssioner, T.C
Meno. 2004-152, and to require the Conm ssioner to provide to the
taxpayer a credit wth respect to property that the Conm ssioner
had seized pursuant to a jeopardy |evy but had inproperly refused
to sell in conpliance with the taxpayer’s request nade pursuant
to sec. 6335(f), see Zapara v. Conmm ssioner, 124 T.C. 223 (2005).

14 By “deficiency proceeding” we nmean a proceeding filed in
Tax Court pursuant to sec. 6213 challenging a notice of
deficiency issued pursuant to sec. 6212(a).

15 But cf. Commi ssioner v. Gooch MIling & Elevator Co., 320
U S 418, 421 n.7 (1943) (noting the Board’ s assunption of
jurisdiction, and the |egislative revocation thereof, to
determ ne an overpaynent for a nondeficiency year in unique
ci rcunst ances where the overpaynent was netted against the
deficiency).
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Hel vering, 301 U S. 540, 542 (1937). That situation persisted
until 1988 when Congress enacted section 6512(b), giving the Tax
Court jurisdiction to order the refund of overpaynents determ ned
in deficiency proceedings.! Technical and M scel | aneous Revenue
Act of 1988, Pub. L. 100-647, sec. 6244, 102 Stat. 3750. Thi s
| egi sl ative history makes cl ear that Congress believed that

absent this |egislative change the Tax Court | acked authority to

16 Sec. 6512(b)(2) provides:

Jurisdiction to enforce. |If, after 120 days after a
deci sion of the Tax Court has becone final, the
Secretary has failed to refund the overpaynent

determ ned by the Tax Court, together with the interest
t hereon as provided in subchapter B of chapter 67, then
the Tax Court, upon notion by the taxpayer, shall have
jurisdiction to order the refund of such overpaynent
and interest. An order of the Tax Court disposing of a
nmoti on under this paragraph shall be reviewable in the
same manner as a decision of the Tax Court, but only
with respect to the matters determ ned in such order.

Sec. 6512(b)(2), read in isolation, does not expressly
confine to deficiency proceedings the Tax Court’s jurisdiction to
enforce overpaynents; read in the context of sec. 6512 as a
whol e, however, that is clearly the effect. Sec. 6512(a)
describes limtations on claimng a refund or credit when a
petition is filed in Tax Court in response to a “notice of
deficiency”. Sec. 6512(b)(1) confers on the Tax Court
jurisdiction to determ ne an overpaynent “if the Tax Court finds
that there is no deficiency and further finds that the taxpayer
has made an overpaynent * * * or finds that there is a deficiency
but that the taxpayer has nade an overpaynent”. Pursuant to sec.
6512(b)(3), no credit or refund will be allowed unless the Tax
Court determnes as part of its decision that (anong ot her
things) the tax was paid “after the mailing of the notice of
deficiency”. Simlarly, as nore fully described in the follow ng
note, the legislative history indicates that enactnent of sec.
6512(b)(2) was in response to treatnent under then-present |aw of
“a refund of a tax for which the IRS has asserted a deficiency.”
H. Conf. Rept. 100-1104, at 231 (1988), 1988-3 C. B. 473, 721.
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order the refund of any overpaynent.” In this sane |egislation
the Senate proposed to expand the Tax Court’s refund jurisdiction
by granting the Tax Court jurisdiction over tax refund actions
where the taxpayer already had a rel ated deficiency proceedi ng
pending in Tax Court. H. Conf. Rept. 100-1104 (Vol. I1), at 234
(1988), 1988-3 C.B. 473, 724. This proposal was rejected in
conference. See i1d. In describing “Present Law' as related to
this proposal, the conference report stated: “The Tax Court has
no jurisdiction to determ ne whether a taxpayer has nade an

over paynent except in the context of a deficiency proceeding.”?8

7 1n describing the law as it existed before the enact nent
of sec. 6512(b)(2), the conference report states:

The Tax Court has jurisdiction to determne that a
taxpayer is due a refund of a tax for which the I RS has
asserted a deficiency. However, if the IRS fails to
refund or credit an overpaynent determ ned by the Tax
Court, the taxpayer nust seek relief in another court.
[H Conf. Rept. 100-1104, at 231 (1988), 1988-3 C.B
473, 721.]

Descri bing the “Reasons for change”, the report of the Senate
Fi nance Comm ttee states:

The commttee believes that if the Tax Court
determ nes that a taxpayer is due a refund and the I RS
fails to issue that refund, the taxpayer shoul d not
have to incur the additional tine, trouble, and expense
of enforcing the Tax Court’s decision in another forum
Rat her, the taxpayer should be able to enforce the
decision in the court that entered the decision. [S.
Rept. 100-309, at 17 (1988).]

8 As discussed infra, this situation changed in 1996, wth
t he enactment of sec. 6404(h) (as currently designated), by the
Taxpayer Bill of Rights 2, Pub. L. 104-168, sec. 302(a), 110
(continued. . .)
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Id. at 233, 1988-3 C.B. at 723. In the Taxpayer Relief Act of
1997, Pub. L. 105-34, sec. 1451, 111 Stat. 1054, Congress enacted
section 6512(b)(4), which clarifies that in determ ning an
over paynent pursuant to section 6512(b), the Tax Court has no
jurisdiction to “restrain or review any credit or reduction nade
by the Secretary under section 6402.” See H Conf. Rept. 105-
220, at 732 (1997), 1997-4 C.B. (Vol. 2) 1457, 2202 (stating that
this anmendnent “clarifies that the Tax Court does not have
jurisdiction over the validity or nerits of the credits or
of fsets that reduce or elimnate the refund to which the taxpayer
was ot herw se entitled.”).

In sum given that explicit statutory authority was required
before this Court acquired jurisdiction to determ ne overpaynents
in deficiency cases, and given that additional explicit statutory
authority was required before this Court acquired, decades |ater,
jurisdiction to enforce such an overpaynent, and given that
Congress later clarified legislatively that this overpaynent
jurisdiction did not extend to reviewing credits under section

6402 (such as the credit of petitioner’s 1999 overpaynent agai nst

18(, .. continued)
Stat. 1457 (1996). This Court has construed this provision,
whi ch expressly cross-references sec. 6512(b), as conferring on
the Tax Court jurisdiction to determ ne the anbunt of a
t axpayer’s overpaynent in a proceedi ng brought pursuant to sec.
6404(h) to reviewthe IRS s failure to abate interest. See
&oettee v. Conmmi ssioner, T.C Meno. 2003-43.
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her 1992 tax liability), we do not believe we should assune,
W thout explicit statutory authority, jurisdiction either to
determ ne an overpaynent or to order a refund or credit of taxes
paid in a section 6330 collection proceeding.? As discussed
bel ow, this conclusion is reinforced by the absence in section
6330 of the traditional statutory limtations on the allowance of
refunds or credits of taxes.

Section 6511 contains detailed limtations on the all owance
of tax credits or refunds generally. Section 6511(a) sets out
the requisite tinme periods for filing a claimfor credit or
refund.?® Section 6511(b)(2) limts the anobunt of tax to be
refunded to two so-call ed | ook-back periods: (1) For clains

filed within 3 years of filing the return, the refund is

19 W do not nean to suggest that this Court is forecl osed
from consi deri ng whet her the taxpayer has paid nore than was
owed, where such a determnation is necessary for a correct and
conpl ete determ nation of whether the proposed collection action
shoul d proceed. Conceivably, there could be a collection action
revi ew proceedi ng where (unlike the instant case) the proposed
collection action is not noot and where pursuant to sec.
6330(c)(2)(B), the taxpayer is entitled to challenge “the
exi stence or anount of the underlying tax liability”. 1In such a
case, the validity of the proposed collection action m ght depend
upon whet her the taxpayer has any unpai d bal ance, which m ght
inplicate the question of whether the taxpayer has paid nore than
was owed.

20 Sec. 6511 requires a taxpayer to file a refund claim
“Wthin 3 years fromthe tine the return was filed or 2 years
fromthe tine the tax was paid, whichever of such periods expires
the later, or if no return was filed by the taxpayer, within 2
years fromthe tinme the tax was paid.” Sec. 6511(a); see sec.
6511(b)(1); Comm ssioner v. Lundy, 516 U S. 235, 240 (1996).
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generally limted to the portion of the tax paid within the 3
years imedi ately before the claimwas filed; (2) for clainms not
filed wwthin 3 years of filing the return, the refund is
generally limted to the portion of the tax paid during the 2

years imredi ately before the claimwas filed. See Conm ssioner

v. Lundy, 516 U S. 235, 240 (1996). Section 6512(b)(3) generally
i ncorporates these rules where taxpayers who chal | enge defici ency
notices in Tax Court are found to be entitled to refunds.

By contrast, section 6330 incorporates no such limtations
on the all owance of tax refunds or credits. There is no
indication that in enacting section 6330, Congress intended, sub
silentio, to provide taxpayers a back-door route to tax refunds
and credits free of these |ongstanding and well -established
[imtations. Nor, in light of the detailed and conprehensive
codification of such limtations in sections 6511 and 6512(b), do
we believe that Congress would have intended that such
[imtations should arise by inference in section 6330 with
respect to clains for tax refunds or credits as to which our
jurisdiction would simlarly arise under section 6330, if at all,
only by inference. Consequently, we are led to the concl usion
t hat Congress did not intend section 6330 to provide for the
al l omance of tax refunds and credits.

Petitioner’s claimfor a refund is based at |east partly on

her claimthat she does not owe at |east sone of the assessed
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interest, on the ground that respondent failed to nmake tinely
noti ce and demand for paynent of her 1992 deficiency. This Court
has held that in an appeal brought under section 6330(d), where
t he exi stence and anount of the taxpayer’s underlying tax
l[iability is properly at issue, our jurisdiction allows us to
review the taxpayer’s claimfor interest abatement pursuant to

section 6404, see Katz v. Conm ssioner, 115 T.C. 329, 340-341

(2000), as well as to redeterm ne the correct anmount of the
taxpayer’s interest liability where the claimfalls outside of

section 6404, see Urbano v. Commi ssioner, 122 T.C. 384, 389-393

(2004). In interest-abatenent proceedi ngs brought under section
6404(h), this Court has held that we have jurisdiction to
determ ne the anmobunt of an overpaynent pursuant to section
6404(h)(2)(B), which states: “Rules simlar to the rules of
section 6512(b) shall apply for purposes of this subsection.”

See (pettee v. Comm ssioner, T.C. Mnpo. 2003-43.

We do not believe that petitioner’s refund claimis properly
construed as being predicated on a claimfor interest abatenent

pursuant to section 6404.21 But even if petitioner’s claimwere

2l Neither in the administrative hearing nor in this Court

proceedi ng has petitioner expressly asserted any claimfor

i nterest abatenent pursuant to sec. 6404. The gist of her claim

is that respondent has erroneously or illegally assessed

interest, by failing to make tinely notice and denand for paynent

of her 1992 deficiency. A claimfor interest abatenent

predi cated on all egations of erroneous or illegal assessnent is

prohibited in an incone tax case (such as the instant case), by
(continued. . .)
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So construed, that circunstance would not affect our concl usion
that we | ack jurisdiction under section 6330 to determ ne any
overpaynent or to order a refund or credit. Unlike section
6404(h), section 6330 contains no cross-reference to the rules of
section 6512(b), nor does section 6330 cross-reference section
6404(h)(2)(B), which makes section 6512(b)-type rules applicable
only “for purposes of this subsection” (i.e., subsection (h) of
section 6404). Section 6404(h)(2)(B) illustrates that Congress
has acted infrequently to extend this Court’s overpaynent
jurisdiction, and then only in a deliberate and circunscribed
manner. These considerations buttress our conclusion that we
shoul d not assune overpaynent jurisdiction in a section 6330(d)
proceedi ng absent express statutory provision.

W are mndful that the District Court has stayed

petitioner’s refund case with the expectation that this Court

21(...continued)

virtue of sec. 6404(b), which provides: “No claimfor abatenent
shall be filed by a taxpayer in respect of an assessnent of * * *
[inconme] tax inposed under subtitle A’. See U bano v.

Comm ssioner, 122 T.C. at 395; see also Melin v. Conm ssioner, 54
F.3d 432 (7th Gr. 1995); Bax v. Conm ssioner, 13 F.3d 54, 58 (2d
Cir. 1993); Asciutto v. Conmm ssioner, T.C Menp. 1992-564, affd.
per order 26 F.3d 108 (9th Cr. 1994). Petitioner has not

all eged, and the record does not suggest, that she qualifies for
abat enent of interest under the applicable version of sec.
6404(e), which would require unreasonable error or del ay
resulting froma “mnisterial act”. See Urbano v. Conm SsSioner,
supra at 390 n.4 (describing the 1996 | egislative anmendnent which
br oadened t he scope of sec. 6404(e) to include “managerial and
mnisterial” acts, effective for interest accruing on
deficiencies for taxable years beginning after July 30, 1996).
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woul d resolve certain relevant facts in this proceeding. Because
we lack jurisdiction in this proceeding to determ ne petitioner’s
1992 overpaynent or to order a refund or credit of petitioner’s
1992 taxes, and because the proposed collection action for 1992
is now noot, no factual issue remains which would affect the
di sposition of the case before us. For us to undertake to
resol ve i ssues that would not affect the disposition of this case
woul d, at best, ampunt to rendering an advisory opinion. This we

decline to do. Cf. LTV Corp. v. Conmmi ssioner, 64 T.C. 589, 595

(1975) (declining to provide an advisory opinion as to the anount
of net operating |osses (NOLs) in post-deficiency years in a
deficiency case in which respondent had conceded NOLs sufficient
to elimnate any deficiency for the year at issue).

For the reasons discussed, we shall dismss this case as

moot .

An appropriate order of

dismssal will be entered.

Revi ewed by the Court.

GERBER, COHEN, WELLS, HALPERN, CHI ECHI, LARO, GALE, HAI NES,
GOEKE, KROUPA, and HOLMES, JJ., agree with this majority opinion.

FOLEY, J., concurs in result only.
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COLVIN, J., concurring: | accept as correct the ngjority’s
interpretation of the statute and our |ack of jurisdiction in
this case. However, | wite separately to highlight the fact
that the Conm ssioner’s offset authority can cause undesirable
consequences for taxpayers and the Court in collection review
proceedi ngs under sections 6320 and 6330.

The majority holds that petitioner properly invoked the
Court’s jurisdiction under section 6330 by filing a tinely
petition chall enging respondent’s notice of determ nation
regardi ng the proposed collection of her tax liability for 1992.
The majority also holds that action was rendered noot because
petitioner |ater overpaid her Federal incone tax for 1999, and
t he Conm ssioner offset that overpaynment by the amount of her
unpaid 1992 tax liability.

Typically in these situations, a taxpayer’s only renmedy may
be to fully pay the tax, file a refund claim and if
unsuccessful, institute a tax refund suit in Federal D strict
Court or the Court of Federal Clains. As a result, taxpayer
protections provided in sections 6320 and 6330, that is, the
right to admnistrative and judicial review of the Conm ssioner’s
collection actions, can quickly evaporate sinply because the
t axpayer overpaid his or her taxes for another year.

The circunstances present here may recur in future cases.

The conbi nation of the Conm ssioner’s authority to offset an
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over paynent and the noot ness doctrine may cause taxpayer
frustration and waste judicial resources. The dismssal of a
proceedi ng brought in this Court under section 6320 or 6330 due
to the offset of an overpaynent may convince taxpayers that their
efforts during the adm nistrative and judicial process were
wast ed. Taxpayers may draw little solace fromthe fact that they
can reinstate their challenge to the Comm ssioner’s collection
action by filing a refund suit in another court.

MARVEL, VHERRY, and HOLMES, JJ., agree with this concurring
opi ni on.
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VASQUEZ, J., dissenting: | respectfully disagree with the
conclusions of the majority primarily because | believe section

6330 provides the Court with jurisdiction to decide there is an

overpaynent. Additionally, the majority states: “the proposed
levy for petitioner’s 1992 tax liability is noot.” Majority op.
p. 11. | do not believe, however, that the case is noot.

Rul es of Statutory Construction

Renedi al | egislation should be construed broadly and

liberally to effectuate its purposes. Tcherepnin v. Knight, 389

U S 332, 336 (1967); Piednont & N. Ry. Co. v. ICC, 286 U S. 299,

311 (1932); see Washington v. Conmm ssioner, 120 T.C 137,

155-156, 158 (2003) (Washington Il) (noting the Court’s
obligation to liberally construe the renedial provisions of the
I nt ernal Revenue Service Restructuring and Reform Act of 1998

(RRA 1998), Pub. L. 105-206, 112 Stat. 685). Section 6330! is

remedial legislation. Katz v. Comm ssioner, 115 T.C 329, 333
n.8 (2000) (“Congress enacted secs. 6320 (pertaining to |liens)
and 6330 (pertaining to levies) to provide new protections for
taxpayers with regard to collection matters.”); S. Rept. 105-174,
at 67 (1998), 1998-3 C.B. 537, 603 (“The Comm ttee believes that
taxpayers are entitled to protections in dealing wwth the IRS * *

* The Commttee believes that follow ng procedures designed to

1 Unless otherwi se indicated, all section references are to
the applicable Internal Revenue Code, and all Rule references are
to the Tax Court Rules of Practice and Procedure.
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afford taxpayers due process in collections wll increase
fairness to taxpayers.”).

Section 6330(d): Jurisdiction

Qur collection action review jurisdiction is set forth in
section 6330(d). Section 6330(d) provides: “(1) Judicial Review
of Determ nation.--The person may, within 30 days of a
determ nation under this section, appeal such determ nation--(A)
to the Tax Court (and the Tax Court shall have jurisdiction with
respect to such matter)”. The requirenents for exercising our
jurisdiction under section 6330 are that “we have general
jurisdiction over the type of tax involved, a ‘determ nation’ by

Appeals and a tinely [filed] petition”. Lunsford v.

Comm ssioner, 117 T.C 159, 161 (2001).

Petitioner filed a tinmely petition with the Court in this
case in response to the notice of determ nation. Accordingly, we
have jurisdiction over petitioner’s case, and the instant
controversy is within the jurisdiction of the Court. |[d.; see

Wods v. Comm ssioner, 92 T.C. 776, 787 (1989). Once a taxpayer

i nvokes the jurisdiction of the Court, jurisdiction lies with the
Court and remains uninpaired until the Court has decided the

controversy. Naftel v. Conmm ssioner, 85 T.C 527, 529-530

(1985); Dorl v. Conm ssioner, 57 T.C. 720, 722 (1972), affd. 507

F.2d 406 (2d Gr. 1974).
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The U.S. Court of Appeals for the NNnth Crcuit recently
addressed nootness in the context of section 7436 (enpl oynent

classification) cases. Charlotte’'s Ofice Boutique, Inc. V.

Comm ssi oner, 425 F.3d 1203 (9th Gr. 2005), affg. 121 T.C 89

(2003). The Comm ssioner argued that there was no actual case or
controversy that a certain individual was an enpl oyee of the

t axpayer, and accordingly this deprived the Tax Court of
jurisdiction. 1d. at 1206, 1207. |In affirmng that the Tax
Court had jurisdiction, the court noted: “the Conm ssioner’s
approach is contrary to the preval ent approach to subject-matter
jurisdiction and the few cases * * * [that have] considered the
Tax Court’s jurisdiction. * * * as a general matter a federal
court’s subject-matter jurisdiction is determned at the tine it
is invoked.” 1d. at 1208.

Addi tionally, the Conmm ssioner’s concession of a deficiency
in a deficiency case does not deprive the Tax Court of
jurisdiction over the subject matter of that year; it is the
determ nation of a deficiency, rather than the existence of a
deficiency, that is dispositive as to our jurisdiction. 1d. at
1209 (citing the Tax Court’s reasoning in the underlying case

concluding we had jurisdiction, in which we cited LTV Corp. v.

Commi ssioner, 64 T.C 589 (1975), and Hannan v. Conm ssioner, 52

T.C. 787, 791 (1969)).
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| do not believe that the Conm ssioner can unilaterally
deprive the Court of jurisdiction in section 6330 cases by nerely
stating that he no longer intends to proceed with coll ection.
The congressional intent behind the enactnent of section 6330 is
frustrated if the Conmm ssioner can unilaterally deprive the Tax
Court of jurisdiction after directing the taxpayer to the Tax
Court by issuing the notice of determnation. See id.

Respondent’s statenent that he will not proceed with
collection is not a concession that the taxes are not due. See
id. at 1208. A statenent that does not change respondent’s
position on the anmount of tax due for 1992 cannot deprive the
Court of the jurisdiction we acquired when petitioner filed her
petition for review of the notice of determ nation which
chal | enged the anount of the underlying tax liability. Id.
Al t hough respondent states that he no | onger intends to take
further collection action against petitioner, respondent’s
statenent has no bearing on our jurisdiction. See id. at 1209;

LTV Corp. v. Conmi SSioner, supra.

Petitioner contends that she is entitled to a refund of her
overpaynment. Majority op. pp. 3-4, 12-13. Respondent argues
that he tinely mail ed the notice and demand, and therefore

petitioner is not entitled to an overpaynent/refund | arger than
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he concedes.? |d. Petitioner and respondent di sagree about the
date of the first notice and demand, which affects the correct
conputation of petitioner’s interest, which affects the correct
anount of petitioner’s underlying tax liability for 1992, which
affects the anount of petitioner’s overpaynent and refund. |d.
Accordingly, there is no question as to the existence of an

actual case or controversy. See Charlotte’'s Ofice Boutigue,

Inc. v. Conm ssioner, supra at 1211

Section 6330(c)(3): “Determnation”

The “determ nation” that we have jurisdiction to review
under section 6330(d) is set forth in section 6330(c)(3). The
determ nation nade “by an appeals officer under this subsection”
shall take into consideration “(A) the verification presented
under paragraph (1); (B) the issues raised under paragraph (2);
and (C) whet her any proposed collection action bal ances the need
for efficient collection of taxes with the legitinmte concern of

the person that any collection action be no nore intrusive than

2 In his pretrial nenorandum dated Sept. 3, 2004,
respondent stated: “Wat remains at issue is the anmount of the
refund for 1992 owed to the petitioner, which turns primarily on
when the notice and demand was sent to the petitioner for the
1992 tax liability.” At the recall of this case on Sept. 20,

2004, respondent stated: “There’s an overpaynent on 1992. This
whol e proceeding is about how | arge an overpaynent Petitioner is
to receive.” Respondent continued: “we’'re thinking that this is

a case that’'s appropriate for a [Rule] 155 [conputation] because
whi chever way the Court rules, it will be necessary to do a
conputation as to the anount of the refund. * * * | Dball parked
the refund at something like $2,600 * * * and nore if the
Petitioner wins.”
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necessary.” Sec. 6330(c)(3); see Washington v. Comm ssioner, 120

T.C. 114, 126 (2003) (Washington |I) (Halpern, J., concurring).
Thus, the conmponents of subparagraphs (A, (B), and (O of
section 6330(c)(3) are part of “the determnation” of the Appeals
officer and “the determ nation” that the Tax Court has
jurisdiction over pursuant to section 6330(d)(1). See

Washington |, supra at 129 (Hal pern, J., concurring); id. at 131
(Beghe, J., concurring). Accordingly, the section 6330

determ nation, and our review of the section 6330 determ nation,
consists of nore than nerely whether or not a notice of intent to
levy (or lien) should be sustained and whet her the Conm ssioner
can proceed with collection. See also Washington |I; Katz v.

Commi ssioner, 115 T.C. 329 (2000); Krueger v. Conm ssioner, T.C

Meno. 2005-105; Skrizowski v. Commi ssioner, T.C Mno. 2004-229;

sec. 301.6330-1(e)(3) &A-E8(i), -E11, Proced. & Adm n. Regs.

At the hearing, petitioner contended that she was not I|iable
for any interest accruals between Decenber 19, 1997, and July 3,
2000. Majority op. p. 4. In her requests for a hearing,
petitioner clainmed that she did not owe the noney respondent was
seeking to collect. Mjority op. pp. 3-4. Accordingly, the
determ nation included whether petitioner was |liable for any
i nterest accruals between Decenber 19, 1997, and July 3, 2000,
and whet her she did owe the noney respondent sought to coll ect--

t hat when the 1999 overpaynent was applied to 1992 there was an
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“overpaynent”® of her 1992 liability. As there was a tinely
petition fromthe notice of determ nation, we have jurisdiction
to review respondent’s determ nati ons whet her petitioner was
liable for interest accruals between Decenber 19, 1997, and July
3, 2000, and whether there was an overpaynent for 1992. Sec.

6330(c)(2)(A) and (B), (3), (d); see Meadows v. Comm ssioner, 405

F.3d 949, 952 (11th Cr. 2005).

Section 6511 and Overpaynents in Section 6330 Cases

The majority seens to suggest that because section 6330 does
not incorporate the limtations contained in section 6511 that
section 6511 does not apply to section 6330 proceedings.

Majority op. pp. 18-19. This is contrary to our established
precedent .
In cases where the taxpayer argued that overpaynents exi st

for prior years that they thought should be used to reduce or

8 The U.S. Suprene Court has provided the follow ng
definition of an “overpaynent”: “any paynent in excess of that
which is properly due.” Jones v. Liberty dass Co., 332 U S
524, 531 (1947); Estate of Baunpardner v. Conm ssioner, 85 T.C
445, 449-450, 460-461 (1985). “[A] tax is overpaid when a
t axpayer pays nore than is owed, for whatever reason or no reason

at all.” United States v. Dalm 494 U. S. 596, 609 n.6 (1990).
The term “over paynent” enconpasses “erroneously”, “illegally”, or
“wrongfully” collected taxes. 1d.

The question of whether there is an overpaynent is
i ndependent of whether there is a deficiency. Bachner v.
Conmm ssioner, 81 F.3d 1274, 1279 (3d Cr. 1996). The term
“overpaynent” has the sanme neaning in this Court as in the U S
District Courts and the Court of Federal Cainms. Sunoco, Inc. &
Subs. v. Conmm ssioner, 122 T.C 88, 99 (2004).
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elimnate the unpaid tax for the years in issue, we have reviewed

those argunents. |In Landry v. Conmm ssioner, 116 T.C. 60 (2001),

Tedokon v. Commi ssioner, T.C. Mno. 2002-308, and Deaton V.

Conmi ssioner, T.C. Menp. 2005-1, we consi dered whet her section

6511 precluded the all owance of any portion of the taxpayers’
overpayment fromprior years as a credit against the taxpayers’
tax liabilities for subsequent years that were the years in

i ssue--i.e., whether the overpaynents were made wthin the
section 6511 | ook-back period. In none of these cases were the
over paynments made within the applicabl e | ook-back peri od.
Accordingly, we did not reach the issue of whether we had
authority to enter a decision that an overpaynent exists.

Deci di ng an Overpaynent Exists in Section 6330 Cases

When a taxpayer petitions this Court seeking review of the
Comm ssioner’s section 6330 determ nation regarding the
taxpayer’s underlying tax liability under section 6330(c)(2)(B)
we take jurisdiction over the entire underlying tax liability.

Cf. Estate of Mieller v. Conm ssioner, 101 T.C 551, 556 (1993);

Naftel v. Conmi ssioner, 85 T.C at 533. The term “underlying tax

[iability” includes both amobunts assessed follow ng the issuance
of a notice of deficiency and anobunts “sel f-assessed” by

t axpayers. Montgonery v. Conm ssioner, 122 T.C. 1, 7-8 (2004).

When review ng a determ nation regardi ng section

6330(c)(2)(B), the Court reviews the underlying tax liability.
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Robi nette v. Conm ssioner, 123 T.C 85, 93 (2004); Washington |

120 T.C. at 128 (Halpern, J., concurring). Were a challenge to
t he exi stence or anmount of a taxpayer’s underlying liability is
properly before the Court, “we should decide that challenge in

t he sane manner as we would redeterm ne a deficiency pursuant to
section 6214.” Washington |, supra at 129 (Hal pern, J.,
concurring). Accordingly, when a taxpayer chall enges the anount
of the underlying liability pursuant to section 6330(c)(2)(B)
our review of the underlying tax liability my |lead to the
conclusion that the underlying tax liability should be | owered,
and such a finding presents the possibility of the existence of
an overpaynent, as is the case herein.

Particularly as section 6330 cases involve a prepaynent
posture and an opportunity to contest collection of the anmount of
tax owed, and the tax nust be paid in full as a prerequisite to
comencenent of a refund suit brought in U S D strict Court or
the U S. Court of Federal Cainms, |lack of jurisdiction to decide
an overpaynent in section 6330 cases would | eave taxpayers in a
“Catch-22" where their tax was overpaid but the period of
[imtations on claimng the refund may have run, the | ook-back

rules of section 6511(b) may limt or elimnate the anmount of the
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refund,* or res judicata® may bar their claim Flora v.

4 Notably, sec. 6330(e)(1) does not provide for the
suspension of the period of [imtations for seeking a claimfor
credit or refund pursuant to sec. 6511

The very purpose of statutes of |[imtations in the tax
context is to bar the assertion of a refund claimafter
a certain period of time has passed, without regard to
whet her the clai mwould otherwi se be neritorious. That
a taxpayer does not learn until after the limtations
period has run that a tax was paid in error, and that
he or she has a ground upon which to claima refund,
does not operate to lift the statutory bar. [United
States v. Dalm 494 U.S. 596, 609 n.7 (1990).]

It is very likely that after the tine elapsed in the sec. 6330
proceedi ngs nost taxpayers’ refund clains would be barred by the
period of limtations contained in sec. 6511 or severely limted
or elimnated by the | ook-back rules of sec. 6511(b). This is so
because if taxpayers cannot obtain refunds as an outgrowth of a
sec. 6330 proceedi ng, as respondent suggests, no action taken by
a taxpayer as part of the sec. 6330 proceedings can be a claim
for refund pursuant to sec. 6511. See Conm ssioner Vv. Lundy, 516
U S. 235, 249-250 (1996); Jackson v. Conmm ssioner, T.C Meno.
2002-44; sec. 301.6402-2(b)(1), Proced. & Adm n. Regs.

> The Suprene Court, in Conm ssioner v. Sunnen, 333 U S.
591, 599 (1948), stated:

| ncone taxes are |evied on an annual basis. Each year
is the origin of a newliability and of a separate
cause of action. Thus if a claimof liability or non-
litability relating to a particular tax year is
l[itigated, a judgnment on the nerits is res judicata as
to any subsequent proceeding involving the same claim
and the sane tax year. * * *

Accordi ngly, because taxpayers can claimthat they overpaid their
taxes (“paid nore than was owed”) in a sec. 6330 case, majority
op. p. 18 note 19, the doctrine of res judicata m ght bar
taxpayers frominitiating a refund suit in U S District Court or
the U S. Court of Federal Clains. See Estate of Baungardner v.
Commi ssi oner, supra at 452; Newstat v. Conm ssioner, T.C Meno.
2004- 208 (res judicata applied to the overpaynent claimin the
section 6330 case because it involved “the sane cause of action”
(continued. . .)
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United States, 357 U S. 63 (1958); see Estate of Baungardner v.

Conm ssioner, 85 T.C. 445, 453, 461 (1985).

Explicit Statutory Authority

1. Mpjority View

The majority narrowmy construes the statute and concl udes
that “explicit [specific] statutory authority” is necessary for
the Court to acquire jurisdiction. Majority op. pp. 17, 18. W
note, however, that when Congress wants to deny the Tax Court
jurisdiction over overpaynents and refunds it knows how to do so.
Secs. 6214(b), 6512(b)(4); Revenue Act of 1926, ch. 27, sec.
274(g), 44 Stat. 56.

Section 6512(b)(4) states: “The Tax Court shall have no
jurisdiction under this subsection to restrain or review any
credit or reduction nmade by the Secretary under section 6402.”
Section 6330 contains no explicit statutory |language Iimting our
overpaynent or refund jurisdiction. Accordingly, in the absence
of such explicit |anguage, Congress did not deny us jurisdiction
to decide that there has been an overpaynent.

The majority seens to acknow edge that from our inception
the Board did have jurisdiction to determ ne an overpaynent in

certain circunstances. Mjority op. p. 14 & note 15 (*“Wen our

5(...continued)
as the deficiency case); Lowy, Thoughts on Practicalities O the
CDP Process, 107 Tax Notes 783 (May 9, 2005) (in cases involving
the underlying tax liability, “the doctrine of res judicata may
bar a refund action subsequent to the CDP process”).
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predecessor, the Board of Tax Appeals (the Board) was created in
1924, it lacked jurisdiction to determ ne an overpaynent for the
year in question in a deficiency proceeding” and citing, with a

signal indicating contradiction (“but cf.”), Conm ssioner V.

&ooch M1ling & Elevator Co., 320 U S. 418 (1943)). The

maj ority, however, does not acknow edge the fact that the Board
decided it had overpaynent jurisdiction pursuant to the Revenue
Act of 1924, ch. 234, 43 Stat. 253 (which created the Board and
established its jurisdiction), which |acked explicit statutory
| anguage granting the Board overpaynent jurisdiction.
Furthernore, the majority contradicts its acknow edgnment of the
Board’ s conclusion that it had overpaynent jurisdiction absent
explicit statutory authority by stating that “explicit statutory
authority was required before this Court acquired jurisdiction to
determ ne overpaynents in deficiency cases”. Mjority op. pp.
14, 17-18. A review of our overpaynent jurisdiction explains why
the majority’s conclusion that the | anguage of section 6330 does
not provi de overpaynent jurisdiction, because of the absence of
“explicit statutory authority”, is incorrect. Myjority op. pp.
17, 18.

Qur predecessor, the Board of Tax Appeals, was created by
section 900 of the Revenue Act of 1924. Revenue Act of 1924, ch.

234, sec. 900, 43 Stat. 336; Ad Colony Trust Co. V.

Comm ssi oner, 279 U. S. 716, 721 (1929); WIlliansport Wre Rope
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Co. v. United States, 277 U S. 551, 562 n.7 (1928). The Revenue

Act of 1924 gave taxpayers the right to appeal to the Board “if,
after June 2, 1924, the Comm ssioner determ ned any assessnent

should be nade.” Barry v. Comm ssioner, 1 B.T.A 156, 158

(1924); see Hi ckory Spinning Co. v. Conm ssioner, 1 B.T.A 409,

410 (1925).

In Barry v. Conmi ssioner, supra at 158, the Comm ssi oner

contended that the Board' s jurisdiction was limted to the
deficiency determned for 1921, and the Board coul d not consider
t he taxpayer’s overpaynent claimfor 1920 because “any deci sion
by the Board as to 1920 woul d be, in effect, deciding whether or
not the taxpayer is entitled to a refund.” The Board di sagreed
and concluded that it had jurisdiction to consider the taxpayer’s
overpaynent claim [d. The Board reaffirnmed that it had
overpaynent jurisdiction pursuant to the |anguage of the Revenue

Act of 1924 in Hickory Spinning Co. v. Commi SSioner, supra at

411, 412, Walker-CimcCo. Inc. v. Commssioner, 1 B.T.A 599, 601

(1925), and Maritine Sec. Co. v. Conm ssioner, 2 B.T.A 188, 193

(1925) .6

6 The opinions in Barry v. Conmm ssioner, 1
(1924), Hickory Spinning Co. v. Conmm ssioner, 1 B. :
(1925), Wvalker-CrimCo. Inc. v. Comm ssioner, 1 B.T.A 599
(1925), and Maritinme Sec. Co. v. Comm ssioner, 2 B.T.A 188
(1925), all were reviewed by the entire Board. Revenue Revi sion,
1925, Hearings before the Commttee on Ways and Means House of
Representatives, 69th Cong. 860 (1925) (statenent of J. G| ner
Korner, Jr., Chairman Board of Tax Appeal s).
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Shortly after the Revenue Act of 1924 was enacted, Congress
hel d hearings regarding the Act and devoted 2 days of the
hearings to the Board of Tax Appeals. Revenue Revision, 1925,
Hearings before the Conmttee on Ways and Means House of
Representatives (1925 Hearings), 69th Cong. iii-iv (1925). Two
poi nts Congress repeatedly heard were that (1) the Board was
overwhel ned and overwor ked by the anpbunt of business it had to
transact and (2) the Board s jurisdiction should be limted so
that it could continue to function. 1d. at 10 (statenent of Hon
Andrew W Mel lon, Secretary of the Treasury), 854 (statenent of
Dr. Joseph J. Klein), 870 (statenent of J. G| ner Korner, Jr.
Chai rman Board of Tax Appeals), 884 and 904 (statenent of George
M Morris, Secretary Special Conmmttee on Taxation of the
Ameri can Bar Association), 934 (statenment of AW G egg,
Solicitor of Internal Revenue, Treasury Departnent).
Additionally, a former chairman of the Board of Tax Appeal s
noted that the issue of the Board's jurisdiction was of great
i nportance, that Congress’s grant of jurisdiction to the Board
was “somewhat indefinite and does not clearly define what cases
it my take jurisdiction of”, and that regarding certain
over paynent cases that the Board had heard: “As to those cases
the comm ssioner, before the board, has questioned the board s
jurisdiction, and the board has held that it has jurisdiction.”

Id. at 922-923 (statenent of Charles D. Hanel).
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Subsequent|ly, the Revenue Act of 1926, ch. 27, 44 Stat. 56,
was enacted. Section 274(g) of the Revenue Act of 1926
el imnated the overpaynent jurisdiction the Board concluded it

had in Barry v. Conm Ssi oner, supra. Estate of Muieller v.

Commi ssioner, 101 T.C at 558-559. The Suprene Court observed:

Bef ore section 272(g) [of the Revenue Act of 1934,
48 Stat. 680] of the Internal Revenue Code was enact ed,
the Board [of Tax Appeals] held that it had
jurisdiction to determ ne an overpaynent for a year as
to which no deficiency had been found by the
Comm ssioner and to apply that overpaynent against the
liability for the year as to which he found a
deficiency * * * . Appeal of E.J. Barry, 1 B.T.A 156.
Soon thereafter, however, Congress passed section
274(g) of the Revenue Act of 1926 (now section 272(Q)
of the Internal Revenue Code) taking such jurisdiction
away fromthe board. [Conm ssioner v. Gooch MIlling &
El evator Co., 320 U. S. 418, 421 n.7 (1943); enphasis
added. ]

Congress, at the sane tinme, also confirmed and clarified the
Board’ s jurisdiction and authority to decide an overpaynent.
Revenue Act of 1926, ch. 27, sec. 284(e), 44 Stat. 67.

Thus, in 1924, in Barry, the Board decided it had
over payment jurisdiction, and Congress confirned the Board's
jurisdiction and authority to decide an overpaynent in the
Revenue Act of 1926

2. M/ Vi ew

My vi ew advances our established precedent that “In view of
the statutory schenme as a whole, we think the substantive and
procedural protections contained in sections 6320 and 6330

reflect congressional intent that the Conm ssioner should coll ect
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the correct anount of tax”. Mont gonmery v. Commi ssioner, 122 T.C.

at 10. In section 6330 cases, taxpayers should be able to claim
an overpaynent, and the Court should be able to enter a decision
for an overpaynent to ensure that the Comm ssioner collects no
nore than the correct anmount of tax.

Al though the Tax Court has limted jurisdiction,’ section

6330 expanded the Court’s jurisdiction. Robinette v.

Comm ssioner, 123 T.C. at 99. The | anguage of the statute

provi des a broader renedy than the mgjority’ s narrow

interpretation allows. Montgonery v. Conm Ssioner, supra at 9.

The |l egislative history does not provide any specific
expression of Congressional intent to bar taxpayers, such as
petitioner, fromraising an overpaynent claim 1d. at 10. The
majority limts the renedies available to taxpayers by hol di ng
that in section 6330 proceedings they cannot obtain a decision
that there is an overpaynent. Furthernore, the majority does not
review petitioner’s challenge to the anount of her tax liability
for 1992 even though she properly raised this issue. Wthout a
clear jurisdictional prohibition or inability, it would be nost

unjust to prohibit taxpayers fromclaimng an overpaynent of the

" (Qccasionally the Court has nyopically seen its “limted
jurisdiction as reasons to be extra conservative in determning
the Tax Court’s jurisdiction.” Estate of Baungardner v.

Commi ssioner, 85 T.C. at 456. This is not such an occasi on,
especially given the renedial nature of the statute in question.
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tax in this forumand require themto seek it in another. See

Est ate of Baungardner v. Commi ssioner, 85 T.C. at 446.

| do not believe that Congress intended, when enacting
section 6330, to expand this Court’s jurisdiction and at the sane
time create a situation where choice of this forumwould provide
such unfair results. See id. at 453. To narrowy interpret the
statute to prevent the Court from deciding an overpaynent exists
frustrates our congressionally conferred jurisdiction.

As we noted in Estate of Baunpardner v. Commi SSioner,

supra at 457: *it is hard to imgi ne that Congress coul d have
intended to bifurcate an ‘overpaynent’” and that “It is equally
hard to i magine that an ‘overpaynent’ has a different neaning
dependi ng upon the forum Either of those approaches would force
sonme taxpayers to resolve a single tax controversy in two
different foruns”, and this would duplicate costs for taxpayers.
The majority’ s approach will force taxpayers to resolve a single
tax controversy in tw different foruns--assum ng arguendo that
they were not so barred by the period of |imtations, res
judicata, or prejudiced by having their claimbeing reduced or
el imnated by the | ook-back rules of section 6511(b).

| seek to find harnmony in the statutory framework in order
to avoid acute injustice to taxpayers. “Considering the
overcrowded dockets in nost Federal courts, we cannot be

insensitive to opportunities to avoid unnecessary litigation.”
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Id. at 458. The mpjority merely punish (1) taxpayers whose cash
reserves make it inpossible for themto pursue relief in a
District Court or the Court of Federal Cainms, (2) taxpayers who
are too unsophisticated to realize that a suit in District Court
or the Court of Federal Clains could preserve his right to a
refund, and (3) taxpayers whose expected refund is too small in
relation to attorney’s fees and other costs to justify a suit in

District Court or the Court of Federal Clains. See Conm Ssioner

v. Lundy, 516 U S. 235, 263 (1996) (Thomas, J., dissenting).
Petitioner has properly invoked the jurisdiction of the

Court. By not deciding whether petitioner is entitled to an

over paynment we are |eaving an essential issue unaddressed. See

Naftel v. Conm ssioner, 85 T.C at 535. “The consequences of

omtting consideration of this issue mght well require

addi tional hearings and evi dence thus placing an undue burden on
the Court as well as the parties.” 1d. “If we have jurisdiction
to resolve the * * * jssue, we should not ask the taxpayer who
rai ses that issue at an Appeals Ofice hearing and in this Court
to go to another court to resolve that issue”. Wshington |, 120
T.C. at 134 (Beghe, J., concurring). This is “inconsistent with
the goals of judicial and party econony enbodied in the slogan

‘one-stop shopping .” Id.
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Section 6404 and Section 6015(q)

The majority briefly addresses the fact that in section 6330
cases we have jurisdiction over section 6404 interest abatenent,
and in interest abatenent cases we have jurisdiction to find an
overpaynment. Majority op. pp. 20-21. |In addition to interest
abatenent, in section 6330 proceedi ngs taxpayers al so may request
section 6015 relief. Sec. 6330(c)(2)(A)(i). Section 6015(9g)
provi des for refunds regardi ng section 6015(b) and (f) relief.

| f we can hear section 6015 and section 6404 clains in
section 6330 proceedi ngs, we should be able to enter decisions
for overpaynents and order refunds as an outgrowth of the section
6330 proceedings as to the section 6015 and section 6404 cl ai ns.
See secs. 6015(g), 6404(i)(2)(B), 6512(b)(2). The interests of
justice would be ill served if the rights of taxpayers differed
according to the procedural posture of when the issue of the
taxpayers’ liability for the tax in issue is brought before the

Court. Cf. Ewing v. Comm ssioner, 122 T.C. 32, 42 (2004) (citing

Corson v. Comm ssioner, 114 T.C. 354, 364 (2000)). Identi cal

i ssues brought before a single tribunal should receive simlar
treatnment. 1d. at 43.

The majority opinion creates a trap for the unwary.
Taxpayers who choose to litigate their section 6015 and section
6404 clainms as part of a section 6330 proceedi ng cannot obtain

deci sions of an overpaynent or a refund in Tax Court. |If those
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sane taxpayers had nade clains for section 6015 relief or
i nterest abatenent in a non-section 6330 proceeding, we could
enter a decision for an overpaynent and could order a refund.
Secs. 6015(g), 6404(i)(2)(B), 6512(b)(2).
Section 6512(b)(2)

The majority states that section 6512(b)(2), which grants
the Tax Court authority to order the refund of an overpaynent, is
limted to overpaynents in deficiency proceedings. WMjority op.
pp. 14-15. Congress added section 6512(b)(2) to the Code giving
us authority to order a refund of any overpaynent. Estate of

Quick v. Conmm ssioner, 110 T.C. 440, 443 (1998); Belloff v.

Conmm ssi oner, 996 F.2d 607, 613 (2d Gr. 1993), affg. T.C Meno.

1991- 350.

Accordingly, | believe that section 6512(b)(2) provides the
Court with jurisdiction to order the refund of any overpaynent we
decide. | believe the legislative history cited by the majority
supports this view Mjority op. p. 16 note 17; see S. Rept.
100-309, at 17 (1988) (stating that the Tax Court should be able
to enforce a determnation that a taxpayer is due a refund and
that the taxpayer should not have to incur additional tine,
troubl e, and expense of enforcing the refund in another forumnm.
Concl usi on

Section 6330 cases are not nerely about whether or not the

Commi ssi oner can proceed with the proposed coll ection action.
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Wet her there is an overpaynent has a direct bearing on whether
t he Comm ssioner can proceed wwth the lien or levy at issue.

Meadows v. Conm ssioner, 405 F.3d at 952-953; Washington I, 120

T.C. at 120-121. The section 6330 determ nation includes the

i ssue of an overpaynent if it is raised as a relevant issue or if
there is a challenge to the underlying liability. Sec.
6330(c)(2)(A and (B), (3). Accordingly, | believe we have
jurisdiction to enter a decision that petitioner had an
overpaynent in tax for the year at issue. Sec. 6330(d).

It would be illogical that we could conclude that the
Comm ssi oner has collected too nuch noney, but we could not enter
a decision that the taxpayer has overpaid his/her tax. The
majority’s interpretation of the statute conflicts with the
remedi al purpose of section 6330.

If we could enter a decision for an overpaynent, as |
propose, the issue of whether the Court has jurisdiction and
authority to order a refund would not yet be ripe for decision as
t he overpaynent decision would not yet be final. See secs.

6512(b)(2), 7481(a), 7483; Estate of Quick v. Conm ssioner, supra

at 443; O Connor v. Conm ssioner, T.C. Mnob. 1992-410. | note

t hat whether or not the Court is able to enforce our decision in

a section 6330 case that the taxpayer overpaid his/her taxes,
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however, is not relevant to whether we have authority to enter a
deci sion for an overpaynent.?
Respectful ly, | dissent.

SWFT, J., agrees with this dissenting opinion.

8 Fromour inception and for nore than 60 years, the Tax
Court (and our predecessors) had jurisdiction to enter a decision
for an overpaynent but could not order the Comm ssioner to credit
or refund the overpaynent contained in our decisions. See Naftel
v. Comm ssioner, 85 T.C 527, 533 (1985). In 1988, however,
Congress added sec. 6512(b)(2) to the Code, giving us authority
to order a refund of any overpaynent. Belloff v. Conm ssioner,
996 F.2d 607, 613 (2d Gr. 1993), affg. T.C. Meno. 1991-350;
Techni cal and M scel | aneous Revenue Act of 1988, sec. 6244(a),
Pub. L. 100-647, 102 Stat. 3342, 3750. Accordingly, whether or
not the Tax Court has authority to enforce a decision for an
over paynment entered in a sec. 6330 case is sinply not relevant to
our ability to enter such a deci sion.




