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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code (Code) in
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effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

Respondent determ ned a deficiency of $4,564 in petitioner’s
2005 Federal inconme tax and an addition to tax of $1,098.88 under
section 6651(a)(1l) for late filing of the 2005 Federal incone tax
return. The issues for decision are whether for 2005 petitioner:
(1) I's entitled to deduct $84, 101 in unreinbursed enpl oyee
busi ness expenses; (2) may exclude his wages of $100, 463 from
gross incone; and (3) is liable for the $1,098.88 addition to tax
for late filing of his 2005 Federal incone tax return.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
incorporated herein by this reference. Petitioner resided in
California when he filed his petition.

In 2005 petitioner maintained his job as a “Journeynan
Engi neer - Picture Editorial, Production Dept., Union 41 -
| ATSE”, for Twentieth Century Fox Filmin California, earning
$100, 463. He had held the job for many years before 2005 and
continued in the enpl oynent through the close of the record.
Petitioner received only two other itens of income in 2005: $15
of m scel | aneous incone from G obal Entertai nment Partners and
$35 of interest from20th Century Fox Federal Credit Union.

Twentieth Century Fox withheld $13,364 of Federal incone tax from
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petitioner’s 2005 wages. By the end of 2005 petitioner was
di vorced, but his ex-wife was still living with him

Marga M A. Bakker, who had been preparing petitioner’s
incone tax returns since 1999, is a self-enployed tax return
preparer. On petitioner’s behalf for 2005, she tinely filed a
Form 4868, Application for Automatic Extension of Tinme To File
U.S. Individual Income Tax Return, securing for petitioner a 6-
mont h extension of tinme to file his 2005 Federal incone tax
return.

Ms. Bakker al so prepared petitioner’s 2005 Federal incone
tax return. She dated her conbined cover letter and invoice to
petitioner as October 13, 2006, billing hima total fee of $349,
and electronically filed the return on Cctober 16, 2006.
Petitioner’s 2005 Federal incone tax return accurately reported
the three inconme itenms noted above totaling $100,513 of gross
inconme. The return also reflected $87,528 in net item zed
deductions, consisting of $5,437 in State and | ocal taxes,
$84, 101 i n unrei nbursed enpl oyee busi ness expenses, and a
reduction of $2,010 in the unreinbursed enpl oyee busi ness
expenses to incorporate the section 67(a) floor on m scell aneous
item zed deductions of 2 percent of adjusted gross incone.

Petitioner’s regular and alternative m ninmumtaxes totaled
$15,668. After application of petitioner’s w thholding of

$13, 364 and a self-conputed estimated tax penalty of $33, the
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return reported a bal ance due of $2,337. On March 16, 2007, the
| RS received paynent in full of $2,572.60 frompetitioner for the
bal ance due plus associated penalties and interest. An
abbreviated I RS schedul e of paynents indicates that petitioner
had al so made prior paynents toward bal ances due from 2003 and
2004.

The I RS sel ected petitioner’s 2005 Federal incone tax return
for examnation. On a Form 4549-EZ, |ncone Tax Exam nation
Changes, dated February 19, 2008, Revenue Agent J. Ewert proposed
disallowing all of petitioner’s $84,101 in unreinbursed enpl oyee
busi ness expenses. Agent Ewert did not provide a reason on the
formfor the disallowance. Because of mathenatical adjustnents
to the alternative mninumtax, the net inpact of the adjustnment
was a proposed Federal inconme tax deficiency for 2005 of $4, 564.

Agent Ewert further ascertained that the extended due date
for filing the return was Cctober 15, 2006, and because
petitioner filed his return on Cctober 16, 2006, the filing was 1
day late. Consequently, Agent Ewert proposed a $1, 098. 88
addition to tax under section 6651(a)(1) for petitioner’s late
filing of his 2005 Federal incone tax return.

In a notice of deficiency respondent determ ned a deficiency
of $4,564 and an addition to tax for late filing of $1,098. 88.
The notice of deficiency included a copy of the Form 4549-EZ t hat

Agent Ewert had prepared.
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Petitioner tinely petitioned this Court. He wote that the
addition to tax is incorrect because “I did file nmy 2005 return
with the help of a CP.A” Mreover, wth respect to the
unr ei mbur sed enpl oyee busi ness expenses, petitioner wote:

In 2005, | worked as a union enployee and a weekly-hire
for Twentieth Century Fox Filmed Entertai nment. During
that year | worked on twenty-one novies, in nmultiple
cities, in the United States, Hungary and Australi a.

On each novie | worked a variety of jobs, from on-set
during filmng to off-set in the cutting roons and al so
in the | abs. Because of the conpetetive [sic] nature
of ny business and it’s [sic] ever changi ng

technol ogies, | frequently attend trade shows, go to
schools for certified training, own and upgrade ny own
equi pnent, and frequently attend business neals. |

al so travel extensively and have a hone office. | ama
menber of the Mdtion Picture Editors Guild - Local 700.
And, if it pleases the court, | can provide to thema

copy of ny 2005 item zed deducti ons.

Accordingly, this case appeared to be a straightforward
substantiation matter. However, petitioner subsequently adopted
a new posture, that his earnings are excludable from gross
inconme. The contents of a |letter dated Novenber 4, 2008, from
Twentieth Century Fox to the IRS may have notivated petitioner’s
change in tack. In response to an inquiry fromthe IRS,
Twentieth Century Fox informed the IRS that

It is the policy of Twentieth Century Fox to reinburse

all ordinary, necessary, and reasonabl e expenses

associ ated with enpl oynent which includes, and may not

be limted to, travel, neals, |odging, and m | eage.

For actors, directors, and witers, certain expenses

may be negotiated per contract and rei nbursenment nade

accordingly. The earnings reported to Janmes G egoline

on the 2005 W2 form consists of paynents for work or
services perfornmed for that period.
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Bui | ding on his income exclusion theory, petitioner sent to
the IRS, anong nunerous other docunents: (1) Form 4852,
Substitute for Form W2, Wage and Tax Statenent, or Form 1099-R,
Di stributions From Pensions, Annuities, Retirement or Profit-
Sharing Plans, |IRAs, Insurance Contracts, etc.; (2) Form 1040X,
Amended U.S. Individual Inconme Tax Return; (3) Form 843, C aim
for Refund and Request for Abatenent; and (4) Form SSA- 7008,
Request for Correction of Earnings Record. Through these forns,
petitioner asserted, respectively, that: (1) H s conpensation
from  Twentieth Century Fox for 2005 was zero; (2) he had zero
income and zero item zed deductions for 2005 and is therefore
entitled to a refund of all the Federal incone tax that he paid
and which Twentieth Century Fox wi thheld for 2005; (3) he is also
entitled to a refund of all the Social Security and Medicare
taxes that he paid for 2005; and (4) his correct earnings for
Soci al Security purposes for each year 2006, 2007, and 2008 were
zero.

The I RS accepted none of these docunents and after several
back and forth di scussions and correspondence issued a letter
dated April 10, 2009, alerting petitioner in bold print that
“section 6702 inposes a $5,000 penalty for the filing of a
frivolous tax return or purported return. W are proposing a
$5, 000 penalty per return based on your filing a frivolous tax

return(s) or purported tax returns(s).” The letter gave
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petitioner 30 days to file a corrected return for 2005.

Petitioner noted that he had received simlar warnings fromthe

| RS for each year 2002 through 2007. The letter for 2005 stated
that the I RS woul d not respond to any future correspondence from
petitioner that asserted a frivolous position. Petitioner
considered the letter “harassnment” and believed that by not
conplying with his refund requests, the IRS was “violating ny
constitutional rights.”

Unbowed, petitioner submtted a new Form 1040X for 2005,
reporting adjusted gross incone of $50 and a standard deduction
of $5,000 and requesting a refund of $22,974, consisting of the
paynents he made for 2005 of $15,937 in Federal incone tax and
$7,037 in Social Security and Medicare taxes. The IRS did not
accept or respond to this form Nonethel ess, respondent did not
assert a penalty under section 6702 or any other section for
petitioner’s frivolous argunents, volum nous subm ssions, and
delay tactics with respect to 2005.

Petitioner filed a motion with the Court to dismss his case
for lack of jurisdiction because he contends, in nmain part, that
under the Constitution his “earnings do not constitute taxable

incone.” The Court denied petitioner’s notion.
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Di scussi on

Burden of Proof Wth Respect to Factual Matters

In general, the Conmm ssioner’s determnation set forth in a
notice of deficiency is presuned correct, and the taxpayer bears
the burden of showing that the determnation is in error. Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). Under

section 7491(a) the burden may shift to the Comm ssioner
regarding factual matters if the taxpayer produces credible

evi dence and neets the other requirenents of the section.
Petitioner has neither produced credi bl e evidence nor established
his conpliance with the other requirenments of section 7491(a).
Petitioner therefore bears the burden of proof regardi ng factual
matters.

1. Petitioner’s Unrei nbursed Enpl oyee Busi ness Expenses

Deductions are a matter of |egislative grace, and taxpayers
have the burden to satisfy the statutory requirements for

claimng the deductions. Rule 142(a)(1); I NDOPCO, Inc. V.

Commi ssioner, 503 U.S. 79, 84 (1992); New Colonial Ice Co. V.

Hel vering, 292 U. S. 435, 440 (1934). Section 6001 requires
taxpayers to maintain records sufficient to establish the anount

of each deduction. See also Ronnen v. Conm ssioner, 90 T.C 74,

102 (1988); sec. 1.6001-1(a), (e), Incone Tax Regs.
Taxpayers may deduct ordinary and necessary expenses that

they pay in connection with operating a trade or business. Sec.
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162(a); Boyd v. Conm ssioner, 122 T.C 305, 313 (2004).

CGenerally, the performance of services as an enpl oyee constitutes

a trade or busi ness. Prinmuth v. Conmi ssioner, 54 T.C. 374, 377

(1970). For these types of expenses to be deductible the
t axpayer must not have the right to obtain reinbursenent fromhis

enpl oyer. See Ovis v. Conm ssioner, 788 F.2d 1406, 1408 (9th

Cr. 1986), affg. T.C. Meno. 1984-533; Lucas v. Conm ssioner, 79

T.C. 1, 7 (1982). W now apply the law to the present facts and
ci rcunst ances.

Petitioner initially pleaded that his unrei nbursed enpl oyee
busi ness expenses were bona fide and substantiated. However,
petitioner abandoned that theory, instead alleging that M.
Bakker concocted the deductions and therefore he did not pay her
fee and he never signed or authorized the el ectronic subm ssion
of his 2005 Federal income tax return. Petitioner wote in his
pretrial menorandumthat “1 had no item zed deductions to take”
and “no source of incone to take themfront, and in summary, the
deductions “did not exist”.

We do not need to and we explicitly do not make a finding as
to the reasons for petitioner’s change in |legal argunents. As
respondent correctly noted, petitioner has sinply not
substanti ated any of the $84, 101 i n unrei nbursed enpl oyee

busi ness expenses that he deducted on his 2005 Federal incone tax



- 10 -
return. Further, petitioner has explicitly conceded that his
item zed deductions for 2005 “did not exist”.

For the foregoing reasons, we sustain respondent’s
di sal | onance of all of petitioner’s $84,101 in unrei nbursed
enpl oyee busi ness expenses for 2005.

[11. Whether Petitioner's 2005 Conpensation is Includable in
G oss | ncone

“Taxes are what we pay for civilized society,” as Justice
Aiver Wendell Holmes of the Suprenme Court of the United States

fanously observed. Conpania General de Tabacos de Filipinas v.

Collector, 275 U. S. 87, 100 (1927). Petitioner argues the
opposite; nanely that his paynent of taxes interferes with his
“Iinalienable rights of life liberty and the pursuit happiness,
protected by the constitution [sic].” W abide by Justice

Hol mes’ view and note that “‘the greatness of our nation is in no
smal | part due to the willingness of our citizens to honestly and

fairly participate in our tax collection system which depends

upon sel f-assessnent.’” May v. Conm ssioner, 752 F.2d 1301, 1305
(8th Cr. 1985) (quoting Hatfield v. Conm ssioner, 68 T.C 895,

899 (1977)).

G oss incone includes all inconme from whatever source
derived, including conpensation for services. Sec. 61(a)(1).
Petitioner offers unoriginal, tired, and meritless tax-protester
type argunents that this and other courts have universally

rejected. See WIlcox v. Conm ssioner, 848 F.2d 1007 (9th G
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1988),! affg. T.C. Menp. 1987-225; Bigley v. Conm ssioner, T.C

Meno. 2010-29. We will not dignify petitioner’s argunents “wth
sonber reasoning and copious citations of precedent; to do so
m ght suggest that these argunents have sone colorable nerit.”

Crain v. Conm ssioner, 737 F.2d 1417, 1417 (5th Cr. 1984).

Consequently, we sustain respondent’s determ nation by hol di ng
that petitioner’s 2005 conpensation from Twentieth Century Fox is
i ncl udabl e in gross incone.

V. Addition to Tax Under Section 6651(a)(1) for Petitioner’s
Purported Late Filing of H s 2005 Federal |Inconme Tax Return

Wth respect to penalties and additions to tax, the
Comm ssi oner bears the burden of production. Sec. 7491(c); Rule

142(a); Hi gbee v. Comm ssioner, 116 T.C. 438, 446-447 (2001). To

satisfy this burden, the Conm ssioner nust present “sufficient
evidence indicating that it is appropriate to inpose the rel evant

penalty” or addition to tax. Hi gbee v. Conm ssioner, supra at

446.

In the notice of deficiency respondent determ ned that
petitioner is liable for the addition to tax under section
6651(a)(1) for late filing of his return because petitioner filed
his return on Cctober 16, 2006, 1 day after the extended due date

of COctober 15, 2006. Petitioner contends that the IRS

1f this case were appeal abl e, the appeal would lie in the
Court of Appeals for the Ninth Crcuit.
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determ nation of the addition to tax for delinquent filing is
“incorrect”.

We begin our analysis by noting that tinely subm ssion of
Form 4868 provides individual taxpayers with “an automatic 6-
nonth extension of tinme to file the return after the date
prescribed for filing the return”. Sec. 1.6081-4T(a), Tenporary
| ncone Tax Regs., 70 Fed. Reg. 67359 (Nov. 7, 2005). Therefore,
in the ordinary course of events, the extended due date for
filing a 2005 individual Federal incone tax return was Cctober
15, 2006.

However, October 15, 2006, fell on a Sunday. Section 7503
provi des that when the due date of a prescribed act under the
Code falls on a Saturday, Sunday, or |egal holiday, perfornance
of the act is considered tinely if it is perforned on the next
busi ness day. Applying section 7503, petitioner had until the
end of the next business day, Monday, Cctober 16, 2006, to tinely
file his 2005 Federal inconme tax return

Respondent has conceded that petitioner filed his return on
Cct ober 16, 2006. Therefore, we hold that petitioner tinely
filed his 2005 Federal income tax return, and that respondent’s
determ nation that petitioner is liable for the addition to tax

for late filing under section 6651(a)(1l) is erroneous.
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V. Penalty for Frivol ous Subm ssi ons

Petitioner clainmed deductions to which he was not entitled
and |ater switched to tax-protester type argunents that his wages
were not includable in income. 1In addition to the penalties or
additions to tax that the Comm ssioner may determ ne, the Court
may on its own separately inpose an additional penalty not in
excess of $25,000 when it appears that a taxpayer has instituted
or maintai ned proceedings primarily for delay or that the
t axpayer’s position in a proceeding is frivolous or groundl ess.
Sec. 6673(a)(1l). A position maintained by the taxpayer is
“frivolous” where it is “contrary to established | aw and
unsupported by a reasoned, col orable argunent for change in the

law.” Coleman v. Conmm ssioner, 791 F.2d 68, 71 (7th Gr. 1986);

see al so Hansen v. Conm ssioner, 820 F.2d 1464, 1470 (9th Cr

1987) (section 6673 penalty upheld because the taxpayer shoul d
have known that the claimwas frivolous). The Court has
di scretion in deciding whether to inpose the penalty. See

Neonat ol ogy Associ ates, P.A. v. Conm ssioner, 115 T.C 43, 102

(2000), affd. 299 F.3d 221 (3d Cr. 2002).

Petitioner is a shrewd person, works for a prestigious film
conpany, and earns a good livelihood. He had no need for his
vacuous theories, nasty conportnent, and vol um nous subm ssi ons.
Petitioner del ayed paynent of his own tax, and he irresponsibly

wasted many judicial and adm nistrative resources that could have
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been better devoted to resolving bona fide clains of other
taxpayers. W could not, however, find a prior warning by any
court to this particular petitioner. Therefore, though it is a
close call, we decline to inpose a penalty under section
6673(a)(1). However, as sternly as words can express, we rebuke
petitioner and warn himthat should he advance these or simlar
argunents in the future, or if he institutes or maintains a
proceeding primarily for delay, he may be subject to a penalty

under section 6673(a)(1l). See WIf v. Conm ssioner, 4 F.3d 709,

716 (9th Cir. 1993) (affirmng the Tax Court’s section 6673
sanction where the Conm ssioner had forewarned the taxpayer
against litigating frivolous or groundless positions), affg. T.C
Meno. 1991-212.

VI . Concl usion

We have considered all of the other argunents nade by
petitioner, and to the extent that we have not specifically
addressed them we conclude that those argunents are w t hout

merit, irrelevant, or noot.
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To reflect our disposition of the issues,

Deci sion will be entered

for respondent with respect to

the deficiency and for

petitioner with respect to the

addition to tax under section

6651(a)(1).




