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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect when the petition was filed.?
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year at issue.
All Rule references are to the Tax Court Rules of Practice and
Procedure.
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Respondent determ ned a deficiency of $15,883 in
petitioners’ Federal incone tax for 2001 and an addition to tax
under section 6651(a)(1) in the anobunt of $1,298.75 for the late
filing of petitioners’ Federal inconme tax return for 2001.

The issues for decision are whether petitioners are (1)
entitled to an item zed deduction for a casualty | oss under
section 165(c), (2) entitled to an item zed deduction for
unr ei nbur sed enpl oyee expenses, (3) entitled to trade or busi ness
expense deductions for rent, car and truck expenses, and ot her
expenses under section 162(a), and (4) liable for the section
6651(a) (1) addition to tax for the late filing of their 2001
Federal income tax return.?

Sone of the facts were stipulated. Those facts, with the

exhi bits annexed thereto, are so found and nade part hereof.

2Under sec. 7491(a), the burden of proof shifts to the
Commi ssioner if the taxpayer introduces credi ble evidence with
respect to any factual issue relevant to ascertaining the
taxpayer’s liability. Under sec. 7491(a)(2), the burden of proof
does not shift if the taxpayer has not conplied with the
substantiation requirenents with regard to any item nor does the
burden of proof shift if the taxpayer has not cooperated with
reasonabl e requests by respondent for w tnesses, information,
docunents, neetings, and interviews. The facts of this case do
not, in the Court’s view, shift the burden of proof to
respondent. Under sec. 7491(c), the burden of production is on
the Comm ssioner with respect to the late filing penalty under
sec. 6651(a)(1l). However, the burden of proof renains on the
t axpayer to persuade the Court that the inposition of the
addition to tax is incorrect. Higbee v. Conm ssioner, 116 T.C.
438, 446-447 (2001).
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Petitioners’ |legal residence at the tinme the petition was filed
was d endora, California.

M chael Gregorian (petitioner) was an enpl oyee of Royal
Coach, Inc. of Pasadena, California, during the year at issue.
Petitioner did auto body repair work for his enployer. He earned
wages of $99, 018. 43 during 2001, which he reported as inconme on
his joint Federal incone tax return. Additionally, petitioner
was al so engaged during 2001 in a self-enployed trade or business
activity doing the sane kind of work, nost of which cane from car
deal ers. The nane of that activity was G egorian’s Autonotive.
As to that activity, for Federal incone tax purposes, petitioners
reported the income and expenses on Schedule C, Profit or Loss
From Busi ness, of their Federal inconme tax return.

On their joint Federal inconme tax return for 2001,

petitioners reported the follow ng i ncome and expenses:

Wage and sal ary incone $99, 018
Taxabl e refunds and credits 141
Schedul e C | oss (11, 434)
Total adj usted gross incone $87, 725
Schedule A, Item zed Deducti ons (64,462)
| ncome (Prior to dependency $23, 263

exenptions and credits)

On that return, petitioners clained the follow ng Schedule A

item zed deducti ons:



State and | ocal taxes $ 5,212
Home nortgage interest 17,740
Casualty and theft | osses 21,127

Job expenses and m sc. deductions 20, 383
(in excess of the sec. 67(a) limt)

Tot al $64, 462

Petitioners’ Schedule C clainmed the follow ng i ncone and

expenses:
G oss i ncone $15, 500
Expenses: 26, 934
Adverti sing $ 550
Car & truck expenses 5, 044
Rent (ot her business 12, 000
property)
Suppl i es 1, 240
O her expenses 8, 100
Net | oss (%11, 434)

In the notice of deficiency, respondent made the foll ow ng
adjustnents to petitioners’ tax return:

Schedul e A:
(a) Disallowed the $21,127 casualty and theft | oss.
(b) Disallowed the $20, 383 job expenses and
m scel | aneous deducti ons.

Schedul e C
(a) Disallowed the $12,000 rent (other business
property).
(b) Disallowed the $5,044 car and truck expenses.

(c) Disallowed the $8, 100 ot her expenses.
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The Court first considers the disallowed $21, 127 for
casualty and theft loss clainmed as an item zed deduction on
Schedul e A of petitioners’ return. The clainmed |oss was for
damages to a second hone petitioners owned in Hawaii resulting
froma flood that was caused by a series of heavy rains.
Petitioners base their casualty | oss on the value of their honme
prior to the flood rains, which they estimated to be $240, 000,
and their estinmated value of the property at $210,000 after the
rains. The resulting dimnution in value of $30,000 is the basis
upon which petitioners clainmed the $21, 127 |oss after application
of the section 165(h)(1) and (2) limtations.

Petitioners described their loss as flooding from heavy
rains over a period of several weeks in which water seeped into
their hone causing damages that petitioners repaired.

Petitioners presented no docunentation to show the nature and
cost of the repairs, nor any appraisals of the property before
and after the storms. At trial, petitioner calculated the

di mnution in value based upon his estimte. He admtted at
trial that he “may have erred” in claimng the $21, 127 | oss.
Petitioner also admtted nmaking additional inprovenents to the
property beyond the flood damages.

Section 165(a) allows as a deduction any | oss sustai ned
during the taxable year which is not conpensated for by insurance

or otherwise. 1In the case of an individual, section 165(c)(3)
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all ows a taxpayer to deduct any loss fromcasualty to the extent
it exceeds $100, and the net casualty | oss exceeds 10 percent of
the taxpayer’s adjusted gross inconme. Sec. 165(h). Section
1.165-1(b), Incone Tax Regs., provides that, to be allowable as a
deducti on under section 165(a), a |oss nust be evidenced by

cl osed and conpl eted transactions, fixed by identifiable events,
and actually sustained during the taxable year, except disaster

| osses which, pursuant to section 165(h) and section 1.165-11(a),
| ncone Tax Regs., may be deducted in the year preceding the

di saster if the taxpayer elects.

Section 1.165-7(b) (1), Inconme Tax Regs., provides, in
pertinent part, that the amount of the | oss deducti bl e under
section 165(a) shall be the lesser of either (i) the fair market
val ue of the property before the casualty reduced by the fair
mar ket val ue of the property imedi ately after the casualty, or
(i1) the adjusted basis of the property. Section 1.165-
7(a)(2)(i), Inconme Tax Regs., provides that, in determning the
anmount of the loss, the fair market value of the property
i mredi ately before and imedi ately after the casualty shal
general ly be ascertained by conpetent appraisal. The cost of
repairs to the property damaged is acceptabl e as evidence of the
| oss of value if the taxpayer shows that (a) the repairs are
necessary to restore the property to its condition innmedi ately

before the casualty, (b) the amount spent for repairs is not
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excessive, (c) the repairs do not care for nore than the damage
suffered, and (d) the value of the property after the repairs
does not as a result of the repairs exceed the value of the
property inmredi ately before the casualty.

Petitioners’ claimand the basis upon which they make that
claimfails to neet the criteria set out above entitling themto
a casualty | oss deduction. The Court holds that the damage they
sustained did not result froma “closed and conpl et ed
transaction”. The danage occurred over a period of tine.
Moreover, if petitioners sustained an allowable casualty | oss,
petitioners failed to establish the anount of the |loss. The
Court, therefore, sustains respondent on this issue.

The second issue is petitioners’ claimto an item zed
deduction for unrei nbursed enpl oyee expenses in the anmount of
$22,138 prior to the 2-percent limtation under section 67(a).
Petitioners included wwth their return Form 2106- EZ, Unrei nbursed

Enpl oyee Busi ness Expenses, on which they clainmed the foll ow ng

expenses:
Vehi cl e expenses $12, 213
Parking fees, tolls, etc. 725
Travel expenses away from hone 4, 250
Busi ness expenses 2,240
Meal s and entertai nnment 2,710
Tot al $22, 138

The anount claimed was disallowed in full in the notice of

defi ci ency.
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Section 162 allows a deduction for ordinary and necessary
expenses that are paid or incurred during the taxable year in

carrying on a trade or business. Sec. 162(a); Deputy v. duPont,

308 U. S. 488, 495 (1940). 1In the case of travel expenses and
certain other expenses, such as entertainnent, gifts, and
expenses relating to the use of listed properties, including
passenger vehicles and other property used as a neans of
transportation, conputers, and cellul ar phones under section
280F(d) (4) (A), section 274(d) inposes stringent substantiation
requi renents to docunent particularly the nature and anount of
such expenses. For such expenses, substantiation of the anpunts
cl ai mred by adequate records or by other sufficient evidence
corroborating the claimed expenses is required. Sec. 274(d);
sec. 1.274-5T(a)(1), Tenporary Incone Tax Regs., 50 Fed. Reg.
46014 (Nov. 6, 1985). To neet the adequate records requirenents
of section 274(d), a taxpayer “shall maintain an account book,
diary, log, statenment of expense, trip sheets, or simlar record
* * * and docunentary evidence * * * which, in conbination, are
sufficient to establish each el enent of an expenditure”. Sec.
1.274-5T(c)(2) (i), Tenporary Incone Tax Regs., 50 Fed. Reg. 46017
(Nov. 6, 1985). These substantiation requirenents are designed
to encourage taxpayers to nmaintain records, together with

docunentary evi dence substantiating each el ement of the expense
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sought to be deducted. Sec. 1.274-5T(c)(1), Tenporary | ncone Tax
Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).

At trial, petitioner presented no docunentary evidence to
substantiate the clainmed expenses. He testified that these
expenses related to his enploynment with Marco’'s Auto Body and in
the startup of his self-enployed activity. Petitioner, however,
could not recall what sonme of the expenses were about. The Court
accordingly sustains respondent on this issue.

The third issue is respondent’s disallowance of $12,000 in
rent clainmed as an expense on Schedule Crelating to petitioner’s
sel f-enpl oyed activity. Petitioner’s auto repair business,
Gregorian’s Autonotive, was conducted in a separate facility he
rented that was | ocated approximately 12 mles away fromthe
| ocation of his enploynent with Royal Coach, Inc. He testified
that he | eased the building and paid $1, 000 per nonth for rent.
Petitioner presented no docunmentation, such as cancel ed checks or
recei pts to substantiate the $12,000. The Court notes fromthe
evi dence that there was sone degree of strain between petitioner
and Royal Coach, Inc., regarding the private work of petitioner
at Royal Coach’s place of business. To relieve that pressure,
petitioner rented the separate facility for the purpose of
operating his self-enploynent activity. The Court accepts that

testinmony but is not prepared to allow petitioner the deduction
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of $12,000 clainmed to have been paid for rent due to petitioner’s
| ack of substantiation.
Where a taxpayer establishes entitlenent to a deduction but
does not establish the anmount of the deduction, the Court in sone
circunmstances is allowed to estinate the anount all owable. Cohan

v. Comm ssioner, 39 F.2d 540 (2d G r. 1930). But see sec. 1.274-

5T(a), Tenporary Inconme Tax Regs., supra. However, there nust be
sufficient evidence in the record to permt the Court to concl ude
that a deducti bl e expense was incurred in at |east the anount

allowed. Wllians v. United States, 245 F.2d 559, 560 (5th CGr

1957). In estimating the anount all owable, the Court bears
heavi |l y agai nst the taxpayer whose inexactitude is of his or her

own maki ng. Cohan v. Conm ssioner, supra at 544. Pursuant to

Cohan, the Court allows petitioner a deduction of $3,000 as
rental expense in the conduct of his self-enploynent activity.
Petitioners also clainmed on Schedule C of their return a
deduction of $5,044 for car and truck expenses. Respondent
di sal l owed the cl ai ned deduction for the reason that the expenses
related to the use of autonobiles and, for such expenses, the
strict substantiation rules of section 274(d) applied. Since
petitioners did not maintain the necessary books and records
relating to the use of the vehicles as required by section

274(d), the $5,044 cl ai ned deduction was di sal | owed.
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Section 274(d)(4) provides generally that no deduction or
credit shall be allowed wth respect to any |listed property
defined in section 280F(d)(4). Included as |isted property under
section 280F(d)(4)(A) (i) and (ii) are passenger autonobiles or
any other property used as a neans of transportation.

At trial, petitioner testified that, as a neans of
establishing his business, and because of the elite clientele of
sone of his custoners, he or his enployees went to the residences
or places of business of custoners who either had inoperable
vehicles or for personal reasons did not care to drive the
vehi cl es thensel ves, and petitioner or his enpl oyees drove or
towed the vehicles to petitioner’s place of business for repairs.
After the repairs, the cars were driven by petitioner or his
enpl oyees and returned to the custonmer. As expl ai ned by
petitioner, sone of his custoners were elite individuals in the
entertai nment industry, and sonme custoners sinply refused to
drive their vehicle, even if the problemwas mnor, such as a
nonfuncti oni ng headl i ght.

Petitioner maintained no records to docunent this service.
The expenses he incurred in providing this service cones within
the record keeping requirenents of sections 274(d)(4) and
280F(d)(4) (A (i) and (i1) referred to above. The records
necessary to substantiate the anounts claimed should include the

dates they were incurred, the tines and places they were
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i ncurred, and the business purposes. Sec. 274(d). The
provi sions of section 274(d) preclude the all owance of any
estimated anmount by this Court as the Court may allow in other

ci rcunst ances under Cohan v. Conm ssioner, supra at 543-544, even

if the Court is convinced the taxpayer incurred such expenses.

Sanford v. Conm ssioner, 50 T.C. 823, 827 (1968), affd. per

curiam412 F.2d 201 (2d Gr. 1969); sec. 1.274-5T(a), Tenporary
| ncone Tax Regs., supra. Respondent, therefore, is sustained on
this issue.

The final issue with respect to petitioner’s Schedule C
sel f-enpl oyment activity is $8, 100 deducted as “other expenses”
that respondent disallowed. In a statenent attached to the
return, these expenses were |isted as accounting, bank charges,
janitorial, laundry and cl eaning, a pager, postage, printing,
safety equi pnent, tel ephone, tools, and uniforns. The Court is
satisfied that petitioner incurred sonme of these expenses,
al t hough sone of the clained expenses are |listed properties under
section 280F(d)(4), and no anount is allowable as a deduction for
such expenses unl ess proper substantiation is provided as
requi red under section 274(d). Petitioners did not substantiate
any of the clainmed expenses. The Court is satisfied that
petitioners incurred sonme expenses that are not subject to the
strict substantiation rules of section 274, and, for such

expenses, the Court allows petitioners a deduction of $2,000.
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Cohan v. Comm ssioner, supra. |In all other respects, respondent

is sustained on this adjustnent.

The final issue is the addition to tax under section
6651(a)(1) for the late filing of petitioners’ Federal incone tax
return for 2001. This addition to tax does not apply if the
t axpayer can show that the failure to file tinely was due to
reasonabl e cause and not due to willful neglect. Under section
6072(a), cal endar year taxpayers, such as petitioners, are
required to file their incone tax returns by April 15, follow ng
the close of the cal endar year (or the next business day if the
15th falls on a Sunday or legal holiday). 1In this case,
petitioners twice filed and received approvals for extensions to
file their 2001 return to Cctober 15, 2002. Petitioners’ 2001
return was received by the IRS on July 16, 2003. Respondent had
no record of any return filed by petitioners for 2001 ot her than
the return received on July 16, 2003.

The copy of the return offered into evidence at trial bears
t he dates of COctober 12, 2002, on the signature |lines for
petitioners as well as the signature line of the return preparer.
The return also bears a bold stanp “Duplicate” on the front page
and at the bottomon the signature page (the second page).
Petitioners contend the return was mailed on or about October 12,

2002, which was within the extended date granted petitioners for
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the filing of their return. Respondent had no record of
receiving that return on or near that date.

Petitioner testified he was unaware that the return had not
been received and processed wthin a reasonable tinme period from
the date petitioners clainmed the return was nmailed. Petitioner
| at er becanme concerned when he failed to receive the refund of
t he cl ai ned overpaynent in the anount of $10,688. It is for that
reason that petitioners nmailed a return they clearly |abeled as a
duplicate return, which respondent received on July 16, 2003.

The Court is hard-pressed to believe that a taxpayer woul d
willfully neglect to file a tinmely incone tax return where the

t axpayer has clai ned an overpaynent of nore than $10, 000.
Respondent offered no explanations to the contrary. The Court
finds, therefore, there was no wllful neglect by petitioners in
the late filing of their 2001 return. That satisfies one prong
of section 6651(a)(1). The other elenent of section 6651(a)(1)
is the taxpayer’s burden of establishing that the failure to file
tinmely was due to reasonable cause. The Court finds petitioner’s
testinmony credible as to the circunstances in which the duplicate
return was filed. Although petitioners produced no proof of
mai | i ng on COctober 12, 2002, the Court has no reason fromthe
record to question petitioner’s testinony that he acted, in the
manner descri bed, upon the advice and assistance of his return

preparer. There is no evidence that would |l ead the Court to
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conclude otherwise. On this record, the Court finds that
petitioners mailed their return on October 12, 2002, and the
failure of that return’s being delivered to the IRS within a
reasonable tine period was due to circunstances not within
petitioners’ control. The failure to file the duplicate return
tinely, therefore, was due to reasonabl e cause. Petitioners,
therefore, are sustained on this issue.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

under Rul e 155.




