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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code
effect at the tinme the petition was filed. The decision to be
entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

effect for the years in issue.
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Respondent determ ned that petitioner is not entitled to
relief fromjoint and several liability for tax under section
6015(f) for tax years 1992, 1993, 1994, 1995, 1996, 1997, and
1998 with respect to joint returns filed wwth Gaylyne Giffin.
Petitioner filed a petition under section 6015(e) (1) seeking
revi ew of respondent’s determ nation.

The i ssue for decision is whether respondent’s denial of
petitioner’s request for relief pursuant to section 6015 was an
abuse of discretion.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in San
Ant oni 0, Texas, on the date the petition was filed in this case.
Petitioner and her forner spouse, Gaylyne H Giffin (M.
Giffin), were married in 1981. Fromthe tinme that they were
first married, petitioner and M. Giffin usually filed their
Federal inconme tax returns jointly. During their marriage,
bet ween 1996 and 1998, petitioner obtained an associate’s degree
in applied science at Saint Phillips College. Since obtaining an
associ ate’ s degree, petitioner has been enployed as a certified
occupational therapy assistant. Petitioner and M. Giffin

ceased |living together on March 12, 2001. Petitioner’s and M.
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Giffin's divorce was finalized on Novenber 17, 2003. The
di vorce decree provides in relevant part:

FEDERAL | NCOVE TAX

| T I S ORDERED AND DECREED t hat GRAYLYNE GRI FFI N and
FRANCENI A GRI FFI N shal|l be equally responsible for al
federal income tax liabilities of the parties fromthe date
of marriage through Decenber 31, 2001, and each party shal
tinmely pay 50 percent of any deficiencies, assessnents,
penal ties, or interest due thereon and shall indemify and
hold the other party and his or her property harm ess from
50 percent of such liabilities unless such additional tax,
penalty, and/or interest resulted froma party’s om ssion of
taxabl e i ncome or claimof erroneous deductions. In such
case, the portion of the tax, penalty, and/or interest
relating to the omtted inconme or clains of erroneous
deductions shall be paid by the party who earned the omtted
income or proffered the claimfor an erroneous deducti on.
The parties agree that nothing contained herein shall be
construed as or is intended as a waiver of any rights that a
party has under the “lnnocent Spouse” provisions of the
I nt ernal Revenue Code.

| T IS ORDERED AND DECREED that if a refund is made for
over paynment of taxes for any year during the parties’
marri age t hrough Decenber 31 of 2001, each party shall be
entitled to one-half of the refund, and the party receiving
the refund check is designated a constructive trustee for
the benefit of the other party, to the extent of one-half of
the total anobunt of the refund, and shall pay to the other
party one-half of the total anobunt of the refund check
within five days of receipt of the refund check. Either
party is ORDERED to endorse a refund check on presentation
by the other party.

Petitioner and M. Giffin did not tinely file their joint
Federal incone tax returns for tax years 1992, 1993, 1994, 1995,
1996, 1997, and 1998. Petitioner knew that neither she nor M.
Giffin had filed Federal inconme tax returns for this period of

tine.
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Petitioner and M. Giffin filed a voluntary petition in the
U. S. Bankruptcy Court, Western District of Texas, San Antonio
Di vi sion, under Chapter 13 on August 3, 1999. After they filed
for bankruptcy in 1999, petitioner and M. Giffin | earned that
t heir bankruptcy proceedi ng woul d be di sm ssed unl ess they becane
current in the filings of their Federal inconme tax returns. Due
to the threatened di sm ssal of their bankruptcy proceedi ng,
petitioner contacted an enrolled agent to assist her in preparing
joint Federal incone tax returns for the 1992 through 1998 t ax
years.

On Decenber 15, 1999, petitioner and M. Giffin filed their
1992, 1993, 1994, 1995, 1996, 1997, and 1998 joint Federal incone
tax returns. Their joint Federal income tax returns for the

t axabl e years 1992 t hrough 1998, inclusive, show the foll ow ng:

Taxabl e Federal | ncone Anmpunt
Year Total Tax Tax Wthheld Oned
1992 $7, 118 $1, 901 1$5, 435
1993 4,697 2,474 22,304
1994 2,751 2,436 315
1995 5, 149 4,201 948
1996 4,699 4,051 3659
1997 6, 250 2,619 43, 756
1998 1, 866 821 51, 088

Y ncludes $218 for estinmated tax penalty.
2l ncl udes $81 for estimated tax penalty.
3Incl udes $11 for estimated tax penalty.
4 ncl udes $125 for estinmated tax penalty.
I ncl udes $43 for estimated tax penalty.

The amounts of taxes shown as due on petitioner’s and M.

Giffin' s joint Federal inconme tax returns for tax years 1992
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t hrough 1998 were not paid. At the time petitioner signed the
1992 through 1998 Forns 1040, U.S. Individual Income Tax Return,
she knew that the bal ances due woul d not be paid because she and
M. Giffin were in bankruptcy and had no funds with which to pay
the taxes. There are still currently bal ances due on
petitioner’s and M. Giffin's joint Federal incone tax
l[iabilities for the 1992 through 1998 tax years.

Petitioner was not enployed during the 1992 through 1998 t ax
years, except for a period of approximtely 2 weeks to 2 nonths.
Petitioner reported no incone attributable to services she
performed on the Fornms 1040 she and M. Giffin filed for the
1992 through 1998 tax years.

Petitioner had actual know edge that M. Giffin earned
income during the 1992 through 1998 tax years. Petitioner was
not abused by M. Giffin. No assets were transferred between
petitioner and M. Giffin as part of a fraudulent schenme, and no
di squalified assets were transferred to petitioner by M.

Giffin.

On April 11, 2003, petitioner filed a Form 8857, Request for
| nnocent Spouse Relief, with respondent, requesting innocent
spouse relief with respect to the 1992 through 1998 tax years.

On Decenber 19, 2003, respondent sent petitioner a letter
advi sing her of the determ nation denying relief fromliability

on the 1992 through 1998 joint returns. On March 10, 2004,



- 6 -
petitioner filed a petition wth this Court for review of
respondent’ s determ nation denying her request for relief from
joint and several liability wwth respect to the 1992 through 1998
tax years.

Di scussi on

As a general rule, spouses nmaking joint Federal incone tax
returns are jointly and severally liable for all taxes shown on
the return or found to be owwing. Sec. 6013(d)(3). 1In certain
situations, however, a joint return filer can avoid such joint
and several liability by qualifying for relief therefrom under
section 6015.1

Section 6015 applies to any liability for tax arising after
July 22, 1998, and to any liability for tax arising on or before
July 22, 1998, but remaining unpaid as of such date. Internal
Revenue Service Restructuring and Reform Act of 1998, Pub. L.
105- 206, sec. 3201(g), 112 Stat. 740. Section 6015 does not
apply if the tax was paid in full on or before July 22, 1998.

Brown v. Commi ssioner, T.C Meno. 2002-187. Section 6015 is

applicable to the present situation because even though all but
one of the liabilities at issue arose before July 22, 1998, those

liabilities remai ned unpaid as of such date.

1Sec. 6015 was enacted as part of the Internal Revenue
Service Restructuring and Reform Act of 1998, Pub. L. 105-206,
sec. 3201, 112 Stat. 734. Prior to the enactnent of sec. 6015,
relief fromthe inposition of joint and several liability for
spouses filing joint returns was avail abl e under sec. 6013(e).
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Section 6015 significantly relaxed the requirenents for
relief fromjoint liability by providing three avenues for
obtaining relief to a taxpayer who has filed a joint return: (1)
Section 6015(b) provides full or apportioned relief with respect
to understatenents of tax attributable to certain erroneous itens
on the return; (2) section 6015(c) provides relief for a portion
of an understatenent of tax for taxpayers who are separated or
di vorced; and (3) section 6015(f) (potentially the broadest of
the three avenues and the avenue directly at issue in this case)
confers upon the Secretary discretion to grant equitable relief
for taxpayers who otherw se do not qualify for relief under
section 6015(b) or (c).

Petitioner requested relief under section 6015 from
liability for the paynent of the taxes reported on the 1992,
1993, 1994, 1995, 1996, 1997, and 1998 joint returns that were
not paid when the returns were filed. Respondent treated
petitioner’s request for relief under section 6015 as an el ection
under section 6015(b), (c), and (f), and determ ned that
petitioner was not entitled to the requested relief.

| f a taxpayer’s request for relief under section 6015 is
deni ed, the taxpayer may petition this Court, pursuant to section

6015(e) (1), for a review of such determ nation. Section
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6015(e) (1) (A2 provides that a taxpayer agai nst whom a defici ency
has been asserted who el ects to have section 6015(b) or (c) apply
may petition this Court “to determ ne the appropriate relief
avai l able to the individual” under section 6015, including relief

under section 6015(f). Fernandez v. Conm ssioner, 114 T.C 324,

330- 331 (2000).

Section 6015(b) provides a spouse relief fromjoint
l[tability for an “understatenent” (as defined in section
6662(d)(2)(A)) of tax attributable to erroneous itens of the
ot her spouse.® Wth regard to the present case, petitioner does
not seek relief froman understatenment of tax but rather fromthe
t axes shown on the 1992, 1993, 1994, 1995, 1996, 1997, and 1998
returns that were not paid when the returns were filed. Because
there is no understatenent of tax for 1992, 1993, 1994, 1995,

1996, 1997, and 1998, relief is not available to petitioner under

2 SEC. 6015(e). Petition For Review By Tax Court. --

(1) I'n general.--1n the case of an i ndividual
agai nst whom a deficiency has been asserted and who
el ects to have subsection (b) or (c) apply—

(A) In general.--1n addition to any ot her
remedy provided by law, the individual may
petition the Tax Court (and the Tax Court shal
have jurisdiction) to determi ne the appropriate
relief available to the individual under this
section if such petition is filed--

3Sec. 6662(d)(2)(A) defines an understatenent as the excess
of the anpbunt of tax required to be shown on the return over the
tax inmposed which is shown on the return, reduced by any rebate.
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section 6015(b). See Washington v. Conmm ssioner, 120 T.C 137,

146- 147 (2003); see al so Hopkins v. Comm ssioner, 121 T.C. 73, 88

(2003).

Section 6015(c) provides relief fromjoint liability for
spouses who filed a joint return if they are no | onger nmarried,
are legally separated, or have |lived apart for a 12-nonth peri od.
Such spouses may elect to be treated, for purposes of determ ning
tax liability, as if separate returns had been filed. Section
6015(c) (1) provides proportionate relief for any “deficiency
which is assessed with respect to the return”. Relief is not
avai |l abl e under section 6015(c) with respect to an unpaid
ltability for tax reported on the return. As noted, in the
present case, petitioner is seeking relief of the anounts
refl ected as due on the 1992, 1993, 1994, 1995, 1996, 1997, and
1998 joint returns. Because there is no “deficiency” for 1992,
1993, 1994, 1995, 1996, 1997, and 1998, relief is not available

to petitioner under section 6015(c). See Washington v.

Conmi ssi oner, supra; see also Hopkins v. Conm Ssioner, supra.

Therefore, the only opportunity for relief available to
petitioner is section 6015(f). Section 6015(f) provides as
fol |l ows:

SEC. 6015(f). Equitable Relief.--Under procedures
prescribed by the Secretary, if--

(1) taking into account all the facts and
circunstances, it is inequitable to hold the individual
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liable for any unpaid tax or any deficiency (or any
portion of either); and

(2) relief is not available to such individual
under subsection (b) or (c),

the Secretary nmay relieve such individual of such liability.

As directed by section 6015(f), the Comm ssioner has
prescribed guidelines in Rev. Proc. 2003-61, 2003-32 |I.R B. 296,*
that the Comm ssioner will consider in determ ning whether an
i ndividual qualifies for relief under section 6015(f). Section
4.01 of Rev. Proc. 2003-61, 2003-32 |I.R B. at 297, lists seven
conditions (threshold conditions) which nust be satisfied before
the Comm ssioner wll consider a request for relief under section
6015(f). Respondent agrees that in the present case these
t hreshol d conditions are satisfied.

Section 4.03(2) of Rev. Proc. 2003-61, 2003-32 |.R B. at
298, lists nonexclusive factors that the Comm ssioner wll
consider in determ ning whether, taking into account all the
facts and circunstances, it is inequitable to hold the requesting
spouse liable for all or part of the unpaid inconme tax liability

or deficiency, and full or partial equitable relief under section

“Thi s revenue procedure superseded Rev. Proc. 2000-15, 2000-
1 CB. 447, and is effective either for requests for relief filed
on or after Nov. 1, 2003, or for requests for which no
prelimnary determ nation letter was issued as of Nov. 1, 2003.
In the present case, the request for relief was still pending as
of Nov. 1, 2003, and the prelimnary determnation letter was
i ssued on Dec. 19, 2003; therefore, Rev. Proc. 2003-61, 2003-32
| . R B. 296 is applicable in the present situation.
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6015(f) should be granted. Such factors that nay be relevant to
whet her the Service will grant equitable relief are stated in
section 4.03 of Rev. Proc. 2003-61, 2003-32 |I.R B. 296, as
fol |l ows:

(i) Marital Status. Wiether the requesting spouse is
separated (whether legally separated or living apart) or
di vorced fromthe nonrequesting spouse. * * *

(1i) Econom c Hardship. Wether the requesting spouse would
suffer econom c hardship (within the neaning of section
4.02(1)(c) of this revenue procedure) if the Service does
not grant relief fromthe incone tax liability.

(1i1) Know edge or reason to know.

(A) Underpaynent cases. In the case of an incone tax
l[tability that was properly reported but not paid,
whet her the requesting spouse did not know and had no
reason to know that the nonrequesting spouse woul d not
pay the incone tax liability.

* * * * * * *

(C© Reason to know. For purposes of (A) and (B) above,
in determ ning whether the requesting spouse had reason
to know, the Service will consider the requesting
spouse’s |l evel of education, any deceit or evasiveness
of the nonrequesting spouse, the requesting spouse’s
degree of involvenent in the activity generating the
incone tax liability, the requesting spouse’s

i nvol venent in business and househol d financi al
matters, the requesting spouse’s business or financial
expertise, and any | avish or unusual expenditures
conpared with past spending |evels.

(1v) Nonrequesting spouse’s | egal obligation. Wether the
nonr equesti ng spouse has a |l egal obligation to pay the
outstanding incone tax liability pursuant to a divorce
decree or agreenent. This factor will not weigh in favor of
relief if the requesting spouse knew or had reason to know,
when entering into the divorce decree or agreenent, that the
nonr equesti ng spouse would not pay the incone tax liability.
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(v) Significant benefit. Wether the requesting spouse
received significant benefit (beyond normal support) from
the unpaid incone tax liability or itemgiving rise to the
deficiency. See Treas. Reg. 81.6015-2(d).

(vi) Conpliance with incone tax |laws. \Wether the requesting
spouse has nmade a good faith effort to conply with i ncone
tax laws in the taxable years follow ng the taxable year or
years to which the request for relief relates.

(b) Factors that, if present in a case, will weigh in favor of
equitable relief, but wll not weigh against equitable relief if
not present in a case include, but are not limted to, the
fol | ow ng:

(i) Abuse. Wether the nonrequesting spouse abused the
requesting spouse. The presence of abuse is a factor
favoring relief. A history of abuse by the nonrequesting
spouse nmay mtigate a requesting spouse’ s know edge or
reason to know.

(1i) Mental or physical health. \Wether the requesting
spouse was in poor nental or physical health on the date the
requesti ng spouse signed the return or at the tine the
requesti ng spouse requested relief. The Service wll
consider the nature, extent, and duration of illness when
wei ghing this factor.

To prevail under section 6015(f), petitioner must show that
respondent’s denial of equitable relief fromjoint liability

under section 6015(f) was an abuse of discretion. Wshington v.

Comm ssioner, 120 T.C. 137 (2003); Jonson v. Comm ssioner, 118

T.C. 106, 125 (2002) (citing Butler v. Conm ssioner, 114 T.C

276, 292 (2000)), affd. 353 F.3d 1181 (10th Cr. 2003). Action
constitutes an abuse of discretion under this standard where it
is arbitrary, capricious, or wthout sound basis in fact or |aw.

Whodral v. Comm ssioner, 112 T.C 19, 23 (1999). The question of

whet her respondent’s determ nation was arbitrary, capricious, or
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W t hout sound basis in fact is a question of fact. Cheshire v.

Comm ssioner, 115 T.C 183, 198 (2000), affd. 282 F.3d 326 (5th
Cir. 2002). In deciding whether respondent’s determ nation, that
petitioner is not entitled to relief under section 6015(f), was
an abuse of discretion, we consider evidence relating to all the
facts and circunstances.

Respondent acknow edges that the follow ng factors weigh in
favor of granting relief to petitioner: (1) Marital status--
al though still married to M. Giffin, petitioner and M. Giffin
were in the process of a divorce and had ceased |iving together
on March 12, 2001; and (2) Conpliance with Income Tax Laws--the
exam ner determ ned and respondent agrees that petitioner has
conplied with Federal incone tax |aws since her divorce was
finalized.

Respondent contends: (1) Petitioner would not suffer
econom ¢ hardship if the Service does not grant relief fromthe
inconme tax liabilities; (2) petitioner did not have a reasonabl e
belief that any portion of the underpaynents would be paid at the
time she signed the applicable returns; (3) the nonrequesting
spouse was legally liable for only one-half of the pre-1999 joint
Federal incone tax liabilities; (4) petitioner obtained an
associ ate’s degree during tax years 1992 through 1998; therefore,
petitioner gained a significant benefit during such tinme; and (5)

petitioner was not abused by her former husband. Respondent
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asserts that these factors weigh against granting relief to
petitioner. W now address each of these factors separately.
1. Econom c Hardship

Respondent contends that petitioner offered no evidence to
show t hat she would suffer an econom c hardship if relief were
deni ed. Respondent asserts that pursuant to section 301. 6343-
1(b)(4)(ii), Proced. & Adm n. Regs., an econom c hardship exists
if satisfaction of a levy will cause a taxpayer to be unable to
pay hi s/ her reasonable basic |living expenses. Respondent
mai ntai ns that respondent’s collection activity would not | eave

petitioner unable to pay her basic |living expenses.® In

5Sec. 301.6343-1(b)(4)(ii), Proced. & Adnm n. Regs.,
provi des:

(1i) Information fromtaxpayer. |In determning a reasonable
anount for basic |living expenses the director will consider
any information provided by the taxpayer including—-

(A) The taxpayer’s age, enploynent status and history,
ability to earn, nunber of dependents, and status as a
dependent of soneone el se;

(B) The ampunt reasonably necessary for food, clothing,
housi ng, (including utilities, home-owner insurance,
home- owner dues, and the |ike), nmedical expenses

(i ncluding health insurance), transportation, current
tax paynents (including federal, state, and | ocal),

al i nrony, child support, or other court-ordered
paynments, and expenses necessary to the taxpayer’s
production of inconme (such as dues for a trade union or
pr of essi onal organi zation, or child care paynents which
all ow the taxpayer to be gainfully enployed);

(© The cost of living in the geographic area in which
t he taxpayer resides;
(continued. . .)
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addi tion, respondent asserts that petitioner provided no
docunentation to contradict the analysis perforned by the
exam ner or to denonstrate an econom ¢ hardshi p.

The exam ner perforned an anal ysis of petitioner’s incone
and reasonabl e basic |living expense. During the applicable
period of tinme, petitioner earned wages of $2, 700 per nonth and
received $718 per nonth in child support, for total nonthly
i ncone of $3,418. Petitioner identified her necessary nonthly
living expenses of approximately $3,000 per nonth. Based on
these facts, the exam ner found that petitioner would not suffer
econom ¢ hardship if relief were not granted. Petitioner did not
supply any evidence at trial to contradict the above facts or the
finding of the examner; therefore, we find that petitioner wll
not suffer economc hardship if relief is not granted. This
factor favors denying relief.

2. Know edge or Reason To Know
In the case of an incone tax liability that was properly

reported but not paid, the fact that the requesting spouse did

5(...continued)
(D) The anobunt of property exenpt fromlevy which is
avai l able to pay the taxpayer’ s expenses;

(E) Any extraordinary circunstances such as speci al
educati on expenses, a nedical catastrophe, or natural
di saster; and

(F) Any other factor that the taxpayer clains bears on
econom ¢ hardship and brings to the attention of the
di rector.
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not know and had no reason to know that the liability would not
be paid is a factor weighing in favor of granting relief. Rev.
Proc. 2003-61, sec. 4.03(2)(a)(iii). By contrast, the fact that
the requesti ng spouse knew or had reason to know that the
reported liability would go unpaid is a factor wei ghi ng agai nst
relief. 1d.

The exam ner determ ned that petitioner did not satisfy this
condition in favor of granting relief because petitioner did not
have a reasonabl e belief that any portion of the underpaynents
woul d be paid at the time she signed the returns. Petitioner
stipulated that at the tinme she signed the 1992, 1993, 1994,
1995, 1996, 1997, and 1998 Fornms 1040, she knew there were
bal ances due for each of the tax years and she knew that the
bal ances due woul d not be paid because she and M. Giffin were
i n bankruptcy and had no funds with which to pay the taxes.
Thus, we find that petitioner knew or had reason to know that the
reported liabilities would not be paid. This factor favors
denying relief to petitioner.

3. Requesting Spouse’s Legal Obligation

Petitioner’s divorce decree specifically states:

[petitioner and M. Giffin] shall be equally responsible

for all federal inconme tax liabilities of the parties from

the date of marriage through Decenber 31, 2001, and each
party shall tinely pay 50 percent of any deficiencies,
assessnents, penalties, or interest due thereon and shal
indemmify and hold the other party and his or her property

harm ess from 50 percent of such liabilities unless such
additional tax, penalty, and/or interest resulted froma
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party’s om ssion of taxable inconme or claimof erroneous
deductions. ..

Respondent contends that the fact that petitioner has a |egal
obl i gation under the divorce decree to pay the unpaid tax
l[iabilities weighs against granting relief to petitioner. Rev.
Proc. 2003-61, sec. 4.03(2)(a)(iv), indicates that if M. Giffin
had a | egal obligation under the divorce decree to pay the tax
l[tabilities, then that fact would weigh in favor of granting
relief to petitioner. Likew se, if the divorce decree had pl aced
the obligation to pay the taxes on petitioner, then that fact
woul d wei gh against granting relief to petitioner as indicated in
Rev. Proc. 2003-61, sec. 4.03(2)(a)(iv). In the present case,
the divorce decree established that each party was liable for 50
percent of the liabilities. Therefore, this is a neutral factor.
However, the fact that the divorce decree established that each
party was liable for 50 percent of the liabilities does indicate
that petitioner had a reasonable belief that such liabilities
woul d not be paid in full by M. Giffin.
4. Significant Benefit

The exam ner determ ned that petitioner did not
significantly benefit fromthe underpaynments and thus found that
this factor favored granting relief to petitioner. However, at
trial, respondent argued that petitioner’s obtaining an
associate’s degree was a significant benefit. During the period

from 1992 to 1998, petitioner did obtain an associate’ s degree.
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Respondent noted that, since obtaining the degree, petitioner has
been gainfully enployed as a certified occupational respiratory
t herapi st and that such degree has enhanced petitioner’s
enpl oynent opportunities. W find that in today’'s society it is
normal for one spouse to work while the other attends educati onal
training; i.e., college. Therefore, we find that petitioner
obt ai ni ng an associ ate’s degree was not beyond nornmal support,
and the exam ner was correct in concluding that this factor
favors granting relief to petitioner.
5. Abuse

Petitioner stipulated that she was not abused by M. Giffin
or otherw se coerced into executing the 1992, 1993, 1994, 1995,
1996, 1997, and 1998 joint returns. Lack of spousal abuse is a
factor listed in section 4.03(2)(b)(1) of Rev. Proc. 2003-61 that
will weigh in favor of equitable relief if found, but will not
wei gh against equitable relief if not present in a case.
Therefore, this factor is neutral.

Concl usi on

In the present case the factors that wei gh against granting
relief to petitioner outweigh those factors favoring relief.
Therefore, under these facts and circunstances, we hold that
respondent did not abuse his discretion in denying equitable

relief to petitioner under section 6015(f).
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Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




