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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HCOLMES, Judge: Sharon Louise Giffin worked part tinme as a
vi deot ape operator and technician. But, if her returns are to be
bel i eved, she operated nine businesses in her spare tineg,
grossi ng $2, 876, 957 during 2001-2003, but ending up in the red

each year. She doesn’t contest her receipt of incone, but
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di sputes the Comm ssioner’s disall owance of her clainmed expenses
and ot her deducti ons.
FI NDI NGS OF FACT

Giffin wirked in Los Angeles’ entertainment industry as a
vi deot ape operator and technician. She was essentially a tenp
filling in for absent enpl oyees at conpani es such as ABC, NBC
Univision, etc. She clainms an inability to recall how many days
a year she worked—-declining to give even a rough estimate. But
she worked enough to earn over $70,000 annually in wages from
2001- 2003.

Giffin was al so an entrepreneur, who tried to suppl enment
her income through many other jobs in the South Los Angel es
nei ghbor hood she called the “Jungle”.! Her entrepreneuri al
endeavors are reflected in her 2001, 2002, and 2003 tax returns,
where she reported the foll owi ng nine busi nesses on separate
Schedul e Cs:

 Delivery Service,

* Video Production,

 Janitorial Mintenance Servi ce,

« Conputer Repair Service,

* Handynman Servi ce,

11t is a neighborhood apparently well-known for its |ush
plant life. Giffin explained the origins of the name--“I1f you
go over there it’'s inhabited with overgrown trees so it | ooks
like a jungle.”
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* Landscape Mi ntenance Servi ce,

 Parking Lot Mintenance/ Steam C eani ng Servi ce,

e Consulting Service, and

* Notary/ Process Server Service.

MIlions of dollars flowed through these businesses, but Giffin
cl ai mred enough expenses to elimnate any taxable incone.

The record has no direct evidence showing why Giffin would
spend so nuch effort to operate nine businesses when she would
| ose noney year after year--especially since she earned a
reasonably good wage in the entertainnent industry. The
Comm ssioner points to a lack of “sufficient veracity” in her
testinmony. Certain aspects of her testinony were indeed unusual .
For exanple, she was reluctant to give her hone address,
referring instead to a P.O box. And the only business address
she had for her nunerous enterprises was an 800-squar e-f oot
war ehouse/ storage facility, because she tries “not to do business
at hone.”

Giffin also dealt alnost entirely in cash. She expl ai ned
that “I’mnot the kind of person who would wite a check to
sonebody | don’t know because it has all ny information on it.”
She al so avoi ded banks and the paper trail their records tend to
create.

THE COURT: So it never was to the point where you were

maki ng | arge deposits to banks, or buying noney orders
or sonet hi ng?
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THE W TNESS: No, because then | would have had to file
a CTR [2

THE COURT: And that was too nuch of a hassle for you? You
woul dn’t want to get into that?

THE WTNESS: It is in the Jungle and certain other
nunber nei ghbor hoods.

When asked what she did with so much cash, she replied: *“I
didn’t have hundreds and t housands of cash |lying around. | was
giving it to people.”

THE COURT: So the idea would be to spend it on stuff
ri ght away?

THE WTNESS: That’'s the idea because people will stea

things fromyou, but if they know they have to

negotiate it to get it into sonme spendable form it’s

| ess of an encouragenent to themto take it fromyou

| f you have cash, that’s not traceabl e.
This testinony affected our findings on the particular issues
present ed.

Giffin filed her 2001 and 2002 returns about two years
| ate, and her 2003 return about a year late. The Conm ssi oner
audi ted her returns in 2005, and issued a notice of deficiency in
2007. Init, the Comm ssioner denied various deductions and
asserted the failure-to-file and accuracy-rel ated penalties.

Giffin tinely petitioned the Tax Court for redeterm nation of

the deficiencies and penalties and the trial delved into the

2 Giffin was apparently using a conmmon abbreviation for
currency transaction reports. CIRs are designed to prevent noney
| aundering, and banks are required to file themw th the
governnent for currency transactions in excess of $10,000. 31
C.F.R sec. 103.22(b)(1) (2010).
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specifics of each of Giffin s businesses during the years at
i Ssue.
OPI NI ON
Section 162(a)® allows a deduction for ordinary and
necessary busi ness expenses, but taxpayers nust substantiate the
deductions they claimw th adequate supporting records. Sec.

6001; see also, e.g., Menequzzo v. Conm ssioner, 43 T.C 824,

831-32 (1965). If a taxpayer clains a business expense, but
cannot fully substantiate it, we may approxi mate the all owabl e

anmount under certain circunstances. Cohan v. Comm ssioner, 39

F.2d 540, 543-44 (2d Cr. 1930). For this rule to apply,
however, there nust be sone basis for the Court to make a
reasonabl e estimte of the deducti bl e anount based on the record.

Vani cek v. Commi ssioner, 85 T.C. 731, 742-43 (1985). W need not

apply the Cohan rule at all if the evidence presented by the
taxpayer is insufficient to identify the nature of or estimate

the extent of the expense. See, e.g., Wllians v. United States,

245 F. 2d 559, 560 (5th Gr. 1957) (“there [nust] be sufficient
evidence * * * that at |east the anobunt allowed in the estimte
was in fact spent or incurred for the stated purpose”). |In

addition, section 274(d) and its regul ati ons supersede the Cohan

8 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years at issue, and
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.
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rule and lay out strict substantiation requirements for certain

types of expenses. See, e.g., Sanford v. Conmm ssioner, 50 T.C

823, 827-28 (1968), affd. 412 F.2d 201 (2d Cr. 1969); sec.
1.274-5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014 ( Nov.
6, 1985).

Section 6651(a)(1l) inposes an addition to tax for failure to
tinmely file a return unless the taxpayer shows that his failure
was due to reasonabl e cause and not wllful neglect. Section
6662 provides for a penalty of 20 percent of the underpaynent
attributable to negligence, disregard of rules or regulations, or
substantial understatenent of incone tax. “Negligence * * *

i ncludes any failure by the taxpayer to keep adequate books and
records or to substantiate itenms properly.” Sec. 1.6662-3(b)(1),
I ncone Tax Regs. The section 6662 penalty, however, is subject

to a reasonabl e- cause- and- good-faith defense.

Giffin's Evidence

Giffin presented two types of evidence— docunentary and

testinonial. Her docunentary evidence consisted of the
fol | ow ng:
. Summary of depreciation/section 179 expenses with
illegible backup docunents,
. summary of travel expenses,
. summary of car and truck expenses,

. summary of supply expenses,
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. a letter fromher church with a sunmary of
contributions,

. docunents about a casualty | oss,

. a job order and other docunents relating to
i censing of soneone she did business wth,

. copies of credit-card statenents, and

. i nconpl ete copi es of bank statenents.

Giffin submtted all of her docunentary evidence to the
Comm ssi oner | ess than 14 days before trial. And the evidence
was filled with problens. It consisted nostly of summaries, many
of which | acked receipts or other backup docunentation. And the
backup docunentation that she did provide at the | ast m nute—
such as handwitten cash receipts with only her own signature,
copi es of receipts xerographically reduced to such a small size
as to render themillegible, and credit-card statenents with
nothing to tie the expenses to her various businesses— | acked
credibility. Such gaps in the docunentary evidence can, however,
be filled by testinony, and Giffin did try to fill in these
gaps. But we found her testinony to be generally vague and

evasi ve.



1. Giffin' s Businesses

A. Delivery Service

Delivery Service's Incone as Reported on Schedule C

Year G oss | ncone Net | ncone Net Cash | ncone?

2001 $54, 775 $358 $1, 016

2002 78, 691 (4, 447) 48

2003 68, 006 (5,331 1, 333

! Net cash inconme is equal to the net inconme plus the depreciation

expense.
Delivery Service' s Expenses Disall owed by Conm ssioner

Year Depr./8179 Travel Suppli es Commi ssi ons Car/ Truck
2001 $658 --- $25, 074 $6, 992 $8, 678
2002 4,495 --- 31, 343 7,181 24,775
2003 6, 664 --- 29, 179 1, 375 24,964

We begin with Giffin' s delivery business, for which she

clainms to have | ogged many mles delivering goods throughout the
greater

Los Angeles area. She testified that she woul d purchase

inventory, collect noney fromcustoners, and then profit on the
difference--essentially acting as a mddleman retailer. There is
insufficient evidence to understand the nature of her inventory:

A significant portion of the delivery inconme was
related to nyself representing ny business acting as a
m ddl e person for the purchase of other itens. So the
gross i ncone does not only include the cost of the

delivery but for whatever itens it was that were
del i vered.
* * * * * * *

The delivery was putting the goods in their hands].]

* * * * * * *
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Usually we were a facilitator for people who needed to
get a product that could not necessarily go acquire it
t hensel ves but they still needed it.

She said she renenbers neither the nunber of custoners she

supplied with this unnaned nerchandi se, nor any of their nanes.

B. Video Production

Vi deo Production’s Income as Reported on Schedule C

Year G oss | ncone Net | ncone Net Cash | ncone
2001 $258, 524 ($34, 251) $369
2002 218, 354 (35, 615) (501)
2003 153, 337 (20, 725) 11,182

Vi deo Production’s Expenses Disall owed by Conmmi ssioner

Year. Depr./8179 Travel Suppli es Commi ssi ons Car/ Truck
2001 $34, 620 $25, 081 $48, 363 $67, 055 $29, 797
2002 35, 114 27,589 38, 443 39, 300 24,979
2003 31, 907 9, 268 28, 059 1, 829 26, 175

Giffin clains that her video-production business invol ved

copyi ng master tapes, editing, and providing graphics and ot her

services to various custoners. Once again, she couldn’t renenber
how many custoners she serviced annually; she thought it was
sonewher e between 100 and 1000.* And she had no retail |ocation

4 THE COURT: How many custoners did you have for your
vi deo production business?

THE W TNESS: Once again, |

don’t know the answer to that
froma custonmer standpoint. * * *

THE COURT: You' re talking 1,000 custoners?

(continued. . .)
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for “solicitation and walk-in.” In her trial testinony, Giffin
expl ai ned that the content of the videos included such
traditional videographic jobs as weddi ngs, but extended even to
st op-action ani mati on:

THE COURT: People would cone in and if they had sone
creative type nmake a video, |live action short of the

Smurfs or sonething and you- -

THE WTNESS: Yeah. W did duplications, editing,
gr aphi cs.

She al so all egedly brought her video-production skills to
the Southern California rave scene. She said she set up video
screens for custoners she termed “teenyboppers” at parties she
descri bed as:

[Alll undercover and you can only find out by sonmebody

actually giving you a handout * * * They do a | ot of

drinking, illegal drugs and things they probably

woul dn’t do in the presence of their parents * * *

They' re just going hook!® wild and crazy is the bottom
I'ine.

4(C...continued)

THE WTNESS: Not necessarily. Not 1,000. | can ball park
you. |’d say not 1, 000.

THE COURT: How many?

THE WTNESS: | said not 1,000.

THE COURT: A hundred?

THE WTNESS: Definitely nore than 100--jobs |’ ve done.

> This is either a transcription error of “hog wild” or “off

the hook” or a level of craziness with which the Court is
unfam | i ar.
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producti on busi ness each year.®

unor t hodox.
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One of her favorite suppliers,

depreci ation for

her vi deo-
But her choice of suppliers was

“VCR Gary, "’ offered

her the conveni ence of taking cash in increnments of |ess than
$10, 000.
THE WTNESS: * * * [He would be the guy |I'd be

getting them from because he’s the guy who coul d accept
paynment fromne and things |ike that that would be nore
accommodating to ne.

THE COURT: \What do you nean *accept
because normal | y anybody woul d accept

paynment from you,”
paynment from you

THE WTNESS: Wen | say “paynents” | nmean if a machine

cost $18, 000, he would take $9, 000 now and $9, 000

| at er.

C. Janitorial Miintenance Service

Janitorial Mintenance Service's Incone as Reported on Schedule C
Year G oss | ncone Net | ncone Net Cash | ncone
2001 $126, 357 (%4, 612) $126

2002 146, 986 (6, 685) (670)

2003 109, 556 (4, 058) 1,014
Janitorial Mintenance Service's Expenses Disallowed by Conmnm ssioner

® Sone of the nobst expensive itens Giffin was depreciating

i ncl ude:
M crosoft Ofice,
head/ adapt er

two notor vehicl es,

pl at es,

ei ght cantorders,
t hree VCRs,

twel ve tripods,

video editing, and nine LCD nonitors.

ei ght different purchases of

eight tripod

el even di fferent machi nes for

" An I RS agent credibly testified about his effort to
contact VCR Gary to verify the cl ai med expenses by calling

sever al
di sconnect ed.

di fferent tel ephone nunbers,
Giffin explained that VCR Gary “has passed away

al |

in the sense of the guy who's VCR Gary.”

of whi ch had been




-12-

Year Depr./8179 Travel Suppli es Commi ssi ons Car/ Truck
2001 $4, 738 $6, 878 $10, 414 $22, 499 $48, 620
2002 6, 015 8,919 13, 289 28, 124 49, 060
2003 5,072 2,879 11, 987 829 50, 573

Giffin explained that her janitorial
cl eaning up after

t he names of any custoners,

new hone constructi on.

or how much tinme she spent on the business.

rol e was manageri al

doing any of the work herself.

She coul dn’t

busi ness focused on
remenber

how many honmes her service cl eaned,

She noted that her

and that she used day | aborers instead of

We pointed out that she grossed

over $109, 000 in 2003 but had not clained any wage expenses (and

only $829 in comm ssions).

She expl ai ned t hat people to whom she

had | ent noney when they found thensel ves short of cash would

wor k for

her to pay down their debts.

despite the very | arge nunber of delinquent

had never deducted any bad-debt expenses.

This is al

She did admt that,
| oans she had, she

the nore

remar kable in light of her testinony that she had | oaned out

bet ween $100, 000 and $200, 000 during the years at

no records kept,

debtors woul d use the | oan proceeds.

i ssue--all

W th

no i nterest charged, and no know edge of how the

D. Conputer Repair Service
Conmput er Repair Service's Incone as Reported on Schedule C
Year &G oss | ncone Net | ncone Net Cash | ncone
2001 $45, 386 ($1, 994) $32
2002 55, 037 (7,223) (476)
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2003

43,918

(7,034)

1,759

Conput er Repair Service’s Expenses Disall owed by Conm ssioner

Year Depr./8179 Travel Suppli es Comi ssi ons Car/ Truck
2001 $2, 026 $1, 012 $7, 164 $12, 483 $8, 714
2002 6, 747 2,312 8, 955 15, 605 12, 007
2003 8,793 1, 008 11,194 1, 328 9, 156

Giffin also clainmed to have hired contractors to repair

conputers for what was--yet agai n--an unknown nunber of

custoners. 8

i ndi vi dual

According to Giffin,

drive replacenents or

smal

RAM upgr ades.

consuners in need of sinple repairs,

nmost of these custoners were

such as hard-

She al so all egedly serviced

busi nesses with up to about 20 conputers.

She expl ai ned

that the contractors would drive to the custoner’s hone or

business to performthe repairs.
cl ai mng her custoners cane from word-of-muth referrals.
as she had in her janitorial

| abor costs in 2003 and grossed $43, 918, al

the repair work hersel f.

THE COURT: And conmi ssions were only $1328.
agai n,
it off

THE W TNESS:
of fs.

8 Giffin testified that she had “nore than 100, but

than 1, 000" conputer-repair custoners.

Yes. |

busi ness,

Giffin didn't adverti se,

Much

she spent very little on

wi t hout doi ng any of

Was

this,

peopl e that you had given noney to who were paying
in the formof services to you?

was doi ng a whole | ot of work-

| ess
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THE COURT: And you were fortunate in having |ent noney
to people who knew how to do conputer repair?

THE W TNESS:

Most peopl e know how to replace a hard
drive or pul

the RAM out. * * *

E. Handynman Servi ce

Handyman Service's |Incone as Reported on Schedule C

Year G oss | ncone Net | ncone Net Cash I ncone
2001 $196, 732 (%2, 883) $695
2002 283,723 (10, 407) (412)
2003 157, 418 (10, 974) 2,619

Handyman Service’s Expenses Disall owed by Conm ssioner

Year. Depr./8179 Travel Suppli es Comi ssi ons Car/ Truck
2001 $3, 578 --- $57, 747 $83, 211 $30, 567
2002 9, 995 $1, 349 86, 444 97,974 62, 975
2003 13,593 1,714 53, 558 3,128 63, 300

Giffin's next small business was a handyman service. She

ran it very simlarly to the others, testifying that she farned

out different jobs to a variety of subcontractors. She would

occasionally do sinple jobs herself |ike pouring a concrete

driveway and testified that her personal specialty was el ectrical

work. She al so said that she used day | aborers for basic manual

labor. Giffin explained as well that her handyman busi ness

often took her to the border, where she personally picked up

suppl i es.

THE COURT: Wat was going on in San Diego for your
handyman service?
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THE WTNESS: That’'s where the work was, so that’s
where we were going to to acconplish the task

THE COURT: D d you have a lot of shuttling back and
forth from San Ysidro/ San D ego area?

THE WTNESS: Yes. On npbst occasions, L.A to San
Diego was a daily trip.

THE COURT: And the supplies that year are for nearly
$54, 000.

THE WTNESS: That is a conbination of either
pur chasi ng concrete or m x, |lunber or buying baffles

* * %

As was true with her other businesses, the handynman service
had negligi ble | abor expenses and a conpl ete absence of records.

F. Landscape Mai nt enance Service

Landscape Mai ntenance Service's |Incone as Reported on Schedule C

Year G oss | ncone Net | ncone Net Cash I ncone
2001 $89, 801 ($3, 268) $37
2002 112, 041 (4, 879) (571)
2003 58, 842 (3, 356) 839

Landscape Mai ntenance Service' s Expenses Disall owed by Conmi ssioner

Year Depr./8179 Travel Suppli es Commi ssi ons Car/ Truck
2001 $3, 305 $2, 796 $2, 631 $46, 893 $20, 037
2002 4, 308 3,495 3,289 58, 554 25,372
2003 4,195 1, 819 7,111 989 21, 647

Giffin also clainmed that she hired day | aborers for her
| andscapi ng business. As with her janitorial and conputer
busi nesses, a very |ow | abor expense ($989) generated
extraordi nary sal es (al nost $59,000 in 2003) in what is usually

t hought of as a |l abor-intensive enterprise. And she couldn’'t
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remenber any of the business’s custoners because she did not

performthe work. (She also had no explanation for why she had

no nmenory of billing customers or soliciting their business.) In

addition, she clained that she kept her equi pnent in vans because

her 800-square-foot warehouse couldn’t hold all of it--especially
when conbined wth the equi pnent for all her other businesses.

The vans were parked in a vacant

lot or on the street in South

Central Los Angel es.

G Par ki ng Lot ©Mai nt enance/ St eam C eani nqg Servi ce

Par ki ng Lot Mai nt enance/ Steam Cl eaning Service’'s Income as Reported on

Schedul e C
Year G oss | ncone Net | ncone Net Cash | ncone
2001 $134, 938 (%8, 718) $88
2002 178, 547 (11, 167) 797
2003 167, 118 (8, 154) 2,039

Par ki ng Lot Mai nt enance/ Steam Cl eani ng Service’'s Expenses D sal | owed by
Conmi ssi oner

Year Depr. /8179 Travel Suppli es Commi ssi ons Car/ Truck
2001 $8, 806 $2, 348 $6, 643 $37, 081 $56, 743
2002 11, 964 2,935 8,304 46, 361 82, 538
2003 10, 193 3,699 13, 806 23, 430 79, 873

Giffin s wrkers--by her account,
| abor er s- - swept
bet ween 100 and 1000 custoners a year.

of the business’s custoners,

about 100 different
parking |lots and steaned sidewal ks for sonmewhere
She renenbers al nost none

but she did receive a 1099 fromthe

Hol | ywood DW. Her other custoners were unspecified conveni ence

stores,

restaurants,

and ot her establishnents with dirty
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sidewal ks in “the Jungle.” Her workers woul d spend about a half-
hour steam cl eani ng each custoner’s sidewal ks and were paid in
cash. She said she didn't renmenber any of their nanes “off the
top of my head.” To get a better sense of the scope of this

busi ness, we asked whet her the cl eaning business included any

| aundering activities.

THE COURT: So this was steamcleaning. D d that

i nclude any sort of w ndow cl eaning or |aundering as
wel | ?

THE W TNESS: Wenever you steamcl ean sidewal ks
and there’s w ndows near, you have to clean the
w ndows because the overspray. You don’t really
have a choi ce.

H. Consulting Service

Consul ting Service's Incone as Reported on Schedule C

Year G oss | ncone Net | ncone Net Cash I ncone
2001 $9, 139 ($1, 901) $16
2002 10, 940 (2,079) 343
2002 7,798 371 1, 662

Consul ting Service' s Expenses Disall owed by Conm ssioner

Year Depr./8179 Travel Suppli es Commi ssi ons Car/ Truck
2001 $1, 917 $733 --- $4, 783 ---
2002 2,422 1, 106 4,912
2003 1, 291 853 --- 615 ---

Giffin' s consulting business involved website design. She
claimed she woul dn’t develop an entire website fromstart to
finish, but would design website features offline for |ater use

by her clients. The incone fromthis business was a | agni appe to
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her other enterprises, since she admtted that she doesn’t have

any website-design expertise; as she put it: “I’mnot a website

designer, I'mnot an HTM. kind of person.” She allegedly hired

soneone- - whose nanme she can’'t renenber--with the required

expertise. Unlike her 100-to-1000-customer businesses, this

busi ness served only 10 to 20 customers annually, she said, but
she still couldn’t nane anyone even fromthis putatively smaller

cust oner base.

| . Not ar y/ Process Server Service

Not ary/ Process Server Service's Incone as Reported on Schedule C

Year G oss | ncone Net | ncone Net Cash | ncone
2001 $35, 528 ($8, 477) ($4)
2002 43, 202 (10, 970) 307
2003 32, 263 (9, 004) 1, 838

Not ary/ Process Server Service' s Expenses Disall owed by Conmi ssioner

Year Depr. /8179 Tr avel Suppl i es Conmmi ssi ons Car/ Truck
2001 $8, 473 .- $3, 222 $6, 879 $10, 143
2002 11, 277 .- 2,727 7,125 9, 839
2003 10, 842 .- 3,335 1,520 9, 882
Giffin' s |ast business return was for a conbi nati on of
notarial fees and process serving. Giffin admtted that she did

not do the bulk of this work herself,

peopl e® for her notary and process server business.

custoners were incarcerated.

° An i ndetern nate nunber,

again relying on “a lot” of

Her target

Since the anobunt she coul d charge

according to her testinony,
falling sonewhere in the range of 100 to 1000.




-19-

as a notary was limted by |law, she clains that nost of the

revenue cane from*©“arrival fees” to go to the various

correctional facilities to provide services to the

i nmat es.

Giffin testified that the business brought in about $30 to $40

for each conplaint served. She said she found herself forced

into this niche because she didn’'t have a physi cal

| ocation, though she did include herself on several

retail

web- based

directories for process servers. W tried to figure out whether

this m ght have been a hone busi ness:

THE COURT: So this was done out of your hone,
wor ds.

i n other

THE WTNESS: |’mnot going to say that but you

can make that assessnment because | try not to
busi ness at hone.

THE COURT: \Were do you do business out of?

THE WTNESS: * * * [A] warehouse/storage faci

do

ity.

Not a specific office, but definitely where that

kind of thing was done. Not in ny hone.

J. Total
Total Inconme as Reported on Al Schedules C
Year G oss | ncone Net | ncone Net Cash | ncone
2001 $951, 180 ($65, 746) $2, 375
2002 1,127,521 (93,472) (1, 135)
2003 798, 256 (68, 265) 24, 285
Tot al 2,876, 957 (227, 483) 25, 525
Total of All Expenses Disall owed by Conmi ssioner
Year Depr./8179 Tr avel Suppl i es Commi ssi ons Car/ Truck

2001 $68, 121 $38, 848 $161, 258 $287, 876 $213, 299
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2002 92, 337 47,705 192, 7941 305, 136 291, 545
2003 92, 550 21, 240 158, 229 35, 043 285, 570
Tot al 253, 008 107, 793 512, 281 628, 055 790, 414

! The Conmissioner’s brief erroneously provides $195,794 as the tota
anmount of deductions disallowed for supplies in 2002.

Over $2.8 million in cash flowed through Giffin’ s nine
busi nesses over the course of three years. |If her returns are to
be believed, these gross receipts were al nost entirely offset
Wi th cash expenses, were never profitable, and apart from a
single 1099, generated no records or identifiable custoners.

The Conmm ssioner also identified nore problens with her

returns, which we di scuss next.

[11. Giffin's Returns and the | nvestigation

One problemwas that Giffin had trouble filing her returns
on tinme. Her 2001 and 2002 returns were filed about two years
| ate, but even her 2003 return was about a year late.!® The
Conmi ssioner selected Giffin's 2001-2003 returns for audit in
2005. And here the Conmi ssioner ran into a bigger problem -
sonething less than full cooperation during the audit. Veronica
Love, the revenue agent assigned to Giffin's case, tried to set
up a neeting with Giffin on three different occasions, but
Giffin never showed up. Due to Giffin's failure to respond,

Love summoned Giffin' s bank records. Despite her

O Giffin filed her 2001 return on March 12, 2004; her 2002
return on April 14, 2005; and her 2003 return on June 17, 2005.
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noncooperation, the Conm ssioner allowed over $800, 000 in
Schedul e C expenses, ! but disall owed those we’ve already outlined
in Section I1I.

The Conm ssioner also disallowed all of Giffin s Schedule A

item zed deducti ons:

Total C ained/Disall owed Schedul e A Deducti ons
2001 2002 2003
Medi cal $14, 653 $13, 113 $12, 267
Taxes 3,372 3,084 3,162
Contri butions 16, 6721 16, 2062 1,017
Casualty | oss 1, 492
M scel | aneous 12, 681 259 10, 060
Tot al 30, 706 16, 456 27,998

! @iffin's 2001 Schedule A lists $13,672 in gifts made in 2001 (line

15), and $9,732 in charitable gifts carried over fromthe prior year (line
17). However, Giffin claimed zero in charitable gifts overall (line 18).
Because the total deduction clainmed on Giffin's 2001 Schedule A did not

i ncl ude any amount for charitable gifts, the $16,672 amount disallowed by the
Conmi ssi oner was not included in the total amount of Schedul e A deducti ons

di sal | oned for 2001.

2 The itemni zed deduction Giffin clained for 2002 al so did not include
any amount for charitable gifts. As such, this amunt was not included in the
total amount of Schedul e A deductions disall owed for 2002.

In addition, the Conm ssioner disallowed a 2003 tuition-and-
f ees deduction of $2,387 for failure to substantiate, and

asserted failure-to-file and accuracy-rel ated penalties.

11 The Conmi ssioner allowed the followi ng Schedule C
expenses in the original audit: advertising, insurance, |egal
and professional, office expenses, rent-nmachinery, rent-other
property, repairs, taxes/licenses, neals and entertai nnment, and
utilities. The record fails to reflect why.
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Giffin tinely petitioned the Tax Court, and trial was set
for June 2008. Giffin asked for a continuance because she had
failed to neet with IRS counsel for trial preparation and want ed
anot her opportunity to get her records together. The case was
continued and Love reached out to Giffin, trying to nove things
along. She tried calling the nunber Giffin provided--323-555-
1212*2--but when that failed she sent a letter via certified nai
to Giffin's last known address. Giffin replied by fax,
expl aining she would be in Beijing for the A ynpics and coul d not
meet until the end of August. Love set up a neeting for late
August, after the case had been set for trial on January 26,
2009--giving her “one |l ast opportunity” to substantiate her
deductions. Giffin showed up w thout any substantiating
docunent ati on, but got another chance to get her records in order
by m d- Septenber. At the Septenber neeting, Giffin arrived with
only a few docunents, and they were disorgani zed. Once again,
Love gave her another chance and schedul ed a neeting for Decenber
16. The norning of Decenber 16 arrived, but Giffin did not.
Giffin rescheduled for the follow ng day, but again failed to
appear. After three one-|ast-chance opportunities had passed,

Love sent Giffin's file back to I RS counsel in Decenber.

2 Giffin had provided a working nunber, al beit the nunber
for local tel ephone directory assistance in the 323 area code.
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Love, IRS counsel, and Giffin did neet in January 2009 to
prepare for trial. Giffin provided sumaries of expenses
w t hout any backup docunentation, which didn't satisfy the
Conmi ssioner. After calendar call, we held a chanbers conference
and ordered Giffin to organi ze her records and deliver themto
the Los Angeles IRS office at 10 a.m, three days |later. She
couldn’t make it. The IRS suggested faxing themin as she
conpl eted t hem

The faxes started to cone in throughout the day of January
29 and everything seened legit, wth summari es of expenses
supported by phot ocopi es of invoices. Love was about to allow
t he expenses until she attenpted to verify an invoice froma firm
named Office Wrld with an L. A -area address. Love |ooked up the
conpany online and called its Oregon headquarters. Ofice Wrld,
it turned out, has no locations in greater Los Angeles. Then she
faxed the invoice to the conpany to verify its authenticity--
Ofice Wrld had not issued it.

The norning of the trial Love visited the address on the
Ofice Wrld invoice only to discover an apartnent building. The
Comm ssi oner then reasonably declined to stipulate to the
authenticity of any of Giffin s proffered docunentary records of
her busi nesses. (Though his agents apparently did not re-review
any of the records that had already been accepted by the IRS as

proof during the initial audit.) The Conm ssioner neverthel ess
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deductions when Giffin provided cancel ed

checks.
Al | oned Schedul e A Deducti ons
2001 2002 2003
Contri butions $8, 827 $2, 680
Taxes 3, 045 2,561 $2, 681
Tot al 11, 872 5, 241 2,681
1 The total amount is less than the standard deduction. Therefore, for

2003 Giffinis entitled to the standard deducti on.

W tried the case in Los Angel es,

where Giffin nore likely

t han not resided when she filed her petition. Giffin didn't
bother to file a posttrial brief, despite our order to do so.?®

V. Admssibility of Evidence

We consi der what evidence to admt. The Comm ssi oner argues
that Giffin s evidence should be excluded because she failed to
conply with the “14 Day Rul e” and Federal Rule of Evidence 1006.

A. The “14 Day Rule”

We issued our standing pretrial order which requires that
any unsti pul ated docunents be provided to the opposing party “at
| east 14 days before the first day of the trial session.” Rule

131(b) provides that failure to conply with a standing pretrial

13 W could dismss Giffin's case or deem unopposed i ssues
conceded because of her failure to file a brief and history of
noncooperation. See Rule 123; Stringer v. Conm ssioner, 84 T.C.
693, 708 (1985), affd. w thout published opinion 789 F.2d 917
(4th Cr. 1986); Dy esel Cnty. Truck Stop, Inc. v. Conm Ssioner,
T.C. Meno. 2000-317. Nevertheless, we’'ll evaluate her case on
its nerits to the extent we can.
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order may subject a party to sanctions. One such sanction, as
laid out in the order, is the exclusion of evidence offered in

violation of the 14-day rule. See Kanofsky v. Comm ssioner, T.C

Meno. 2006-79, affd. 271 Fed. Appx. 146 (3d G r. 2008).

Giffin didn't neet the 14-day deadline. She was also on
notice about the 14-day rule froman earlier trial session yet
di sregarded it a second tinme. She offers no excuse, and we
t heref ore exclude her |ast-m nute evidence from our consideration
because of her failure to conply with our pretrial order.

B. FERE 1006

Most of Giffin's evidence was al so nmere summari es.
Al t hough Federal Rule of Evidence 1006 allows for the
adm ssibility of this kind of evidence, the original source
docunents on which the sunmari es are based nust be made avail abl e
to the opposing party. Giffin put together several summaries,
but failed to provide the backup docunentation to the
Comm ssioner for review. Therefore, the sunmaries presented at
trial are also inadm ssible under Federal Rule of Evidence 1006.

See Rager v. Comm ssioner, 775 F.2d 1081, 1083 (9th Cr. 1985),

affg. T.C. Meno. 1984-563; Kalgaard v. Comm ssioner, T.C. Meno.

1984- 283 (excluding sunmaries of purported contributions because
of the taxpayer’s failure to provide original source docunents),

affd. 764 F.2d 1322 (9th Cr. 1985).
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V. Merits of Evidence

Qut of an abundance of caution, we al so consider the
credibility of Giffin s evidence.

A. Busi ness Expenses

1. Overvi ew
Because the evidence Giffin provided | acks credibility, we
wi Il not use the Cohan rule in recal cul ati ng her deductions. See

Lerch v. Commi ssioner, 877 F.2d 624, 628-29 (7th Gr. 1989)

(holding that there is no obligation to apply the Cohan rul e
where the taxpayer fails to cooperate with the Conmm ssioner and
the Tax Court), affg. T.C Meno. 1987-295. Mreover, Giffin
provi ded no records that neet the substantiation requirenents of
section 274(d).** Such requirenents go to her clains for
depreciation, car and truck, and travel expenses. Wth these
general thoughts in mnd, we now |l ook to each category of the

di sput ed deducti ons.

4 Under section 274(d), a deduction for traveling expenses,
nmeal s and entertainnment, or listed property (as defined in
section 280F(d)(4)) is disallowed unless the taxpayer properly
substantiates: “(1) The anmount of such expense, (2) the tinme and
pl ace of the expense, (3) the business purpose, and (4) in the
case of neals and entertai nnent, the business relationship
bet ween the taxpayer and the persons being entertained.” Flemng
v. Comm ssioner, T.C Meno. 2010-60 (citing section 274(d)).

Li sted property includes: autonobiles and other transportation
vehicles, property used for entertai nment or recreational

pur poses, conputers and conputer equi pnment, and cellular

t el ephones. Sec. 280F(d) (4).
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2. Depr eci ati on

Giffin clained depreciation/section 179 expenses for a w de
range of itens! for which she provided a summary and backup
docunentation. Her backup docunentation included copies of
recei pts and invoices--reduced to four per page--that were often
too small or too light to decipher. Furthernore, sone of the
itens could easily be for personal rather than business use. And
several itens were subject to the substantiation requirenents of
section 274(d).® For those purchases she did not provide
sufficient proof of the anbunts expended, the tinme and pl ace of
acqui sition, or the business purpose. See also sec. 1.274-5T(a),
Tenporary I ncone Tax Regs., supra. Giffinis thus not entitled
to the depreciation/section 179 expenses cl ai ned.

3. Travel and Car and Truck Expenses

Giffin provided bare-bones charts for travel and car and
truck expenses. Although the charts list the date, vendor, and

anount spent for each purchase, there is no nention of the

15 The following list provides sonme of the items Giffin was
depreci ating: cell phones, notebook conputers, design software,
digital caneras, digital video canmeras, projectors, broons,
dust pans, hoses, rakes, shovels, trash cans, cleaning supplies,
vacuum cl eaners, nops, |adders, vehicles, tool boxes,
wheel barrows, painting supplies, extension cords, |awnnowers,
| awn edgers, cables, power supplies, tripods, canera batteries,
chairs, a mcrowave oven, an encycl opedia set, a copier,
tel evisions, data-recovery software, furniture dollies, and
novi ng equi prent .

6 These itens include vehicles, conputers, and cell phones,
to name a few. See secs. 274(d), 280F(d)(4).
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busi ness purpose. Giffin thus failed to establish that such
expenses were ordinary and necessary for her businesses as
requi red by section 162, or even that they were business-rel ated
at all. See sec. 1.6001-1, Incone Tax Regs. These expenses are
al so subject to the heightened substantiation requirenents of
section 274(d). The only docunentary evidence that she provi ded
was credit-card receipts that | acked sufficient detail, and could
not be matched with the expenses she claimed as deductions. This
docunent ati on does not neet the requirenents of section 274(d).

4. Suppl y Expenses

Giffin provided nore charts in order to justify her supply
expense deductions. The charts indicate the credit card used,
date, vendor, and anount spent for each purchase. They do not
have any information regardi ng what was purchased or how it was
used. As we have already discussed, there is a serious question
about the validity of the purported source docunents. There is
al so no way to determ ne whet her the supply expenses were
previ ously accounted for in other Schedule C categories all owed
by the Comm ssioner--such as office expenses or repairs. For
exanpl e, the purchases from O fice Depot could have been
categori zed as both supply and office expenses. The sane probl em
presents itself when |ooking at the entries for Honme Depot, where
many of these purchases could be viewed as both repair and supply

expenses. In addition, several of the purchases listed on the
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chart could be construed as personal, such as an XM Radi o
subscription and the itens from Target. The sunmary of supply
expenses sinply does not give enough information to determ ne the
legitimacy of Giffin's supply-expense deductions, and her
evasi ve testinony doesn’t shed much light on the issue either.

5. Conmi ssi on Expenses

Giffin clains to have incurred cash-conmm ssion expenses.
But her vague testinony regardi ng such paynents and her
supporting docunentation are not credible. She provided
summaries at trial with over 800 handwitten “cash receipts” per
year as backup docunentation. Based on the receipts, she never
paid the same person nore than once. The payees never signed the
recei pts, and sone of them had very unusual nanes.?!” Moreover, no
contact information for any of the payees was provided. Even if
we were to admt this evidence, we wouldn't believe it.

B. O her Deducti ons

1. Church Contri buti ons

Giffin provided contribution statenents from her church for

2001, 2002, and 2003. |If she had provided the statenents

Y 1n Giffin s records, for exanple, the nane “Xander”
appeared five tines and “Zander” appeared six tinmes. They were
presumably different people because each Xander or Zander had a
di fferent surname. According to the Comm ssioner’s
i nvestigation, there are very few Xanders or Zanders in the
entire state of California--about 85 Xanders and 95 Zanders.
Giffin either had an uncanny ability to find Xanders/Zanders, or
her cash receipts are unreliable evidence. W do not believe the
former possibility.
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earlier, the Comm ssioner would have been able to exam ne them
and possibly confirmtheir authenticity with the church. On
their face, the statenents do appear legitimate. But no cancel ed
checks or other underlying validation of the statenents were
provi ded. We need not decide the credibility of the statenents
because Giffin didn't submt themuntil trial; their

inadm ssibility rests on other grounds as di scussed above.

2. Casualty Loss

Giffin clainms soneone stole rented equi pnent out of her
van. She submtted rental invoices from Honme Depot to support
her claimfor a casualty loss. But the invoices are from 2002
and the | oss was clained on her 2003 return. |In any event, she
didn’t submt the invoice until the day of trial, and it is
t herefore i nadm ssi bl e.

3. Tuiti on and Fees

Giffin offered no substantiation for her tuition and fees

deducti on.
VI. Additions to Tax and Penalties
A. Failure to File

Giffin conceded she filed her 2001, 2002, and 2003 returns
nmore than five nonths late. She didn’t offer any evidence to
i nvoke the reasonabl e cause exception. This addition to tax

therefore applies for each year.
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B. Accur acy- Rel ated Penalty

Giffin has not produced any evidence to establish why this
penalty should not be inposed for each year. Giffin's disregard
for recordkeeping is apparent throughout the record. She al so
reduced her incone tax liability to zero through her invalid
deductions. Her understatenent of incone tax due clearly
exceeded the greater of ten percent of the tax required to be
shown on each return or $5,000. See sec. 6662(d)(1)(A. W
t herefore uphold the Conm ssioner’s assertion of the section

6662(a) penalty for 2001, 2002, and 200S3.

Deci sion will be entered under

Rul e 155.



