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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

VASQUEZ, Judge: Pursuant to section 6330(d),?! petitioner
seeks review of respondent’s determination to proceed with

collection of his 1988 and 1989 tax liabilities.

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine he filed the
petition, petitioner resided in M|l my, New Jersey.

Petitioner is a habitual nonfiler. |In addition to several
ot her years, petitioner did not file incone tax returns for 1988
or 1989. In separate notices of deficiency, respondent
determ ned: (1) Deficiencies of $8,174 and $1,616 for 1988 and
1989, respectively; (2) additions to tax pursuant to section
6651(a) of $1,646 and $276.25 for 1988 and 1989, respectively;
and an addition to tax pursuant to section 6654(a) of $409.39 for
1988. Petitioner did not receive the notices of deficiency for
1988 and 1989. On May 2, 1994, respondent assessed the
af orenenti oned anmounts and interest.

On or about May 6, 2002, respondent sent petitioner a Final
Notice--Notice of Intent to Levy and Notice of Your Right to a
Hearing for 1988 and 1989. On May 30, 2002, petitioner sent
respondent a Form 12153, Request for a Collection Due Process
Hearing (hearing request). In the hearing request, petitioner
cl ai mred he was unenpl oyed during 1988 and 1989, he owed no tax
for 1988 and 1989, and that the period of limtations on

collection for 1988 and 1989 had expired.
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I n August 2002, Appeals Oficer Judith Hornstein was
assigned to petitioner’s collection case. M. Hornstein sent
petitioner a letter scheduling a hearing for Cctober 8, 2002.
Petitioner did not attend the hearing.

On Cctober 8, 2002, Ms. Hornstein wote to petitioner and
again offered himthe opportunity to neet with her. On Cctober
9, 2002, petitioner wote Ms. Hornstein that because issues of
religion and consci ence woul d not be considered at the hearing he
saw no point in attending the hearing. On Cctober 23, 2002,
respondent issued petitioner a Notice of Determ nation Concerning
Col I ection Action(s) Under Section 6320 and/or 6330 sustaining
t he proposed | evy.

In his petition, petitioner contended that the 10-year
period of limtations for collection for 1988 and 1989 had
expi red and chal | enged the deficiencies and additions to tax for
1988 and 1989 on noral and religious grounds.

OPI NI ON

Respondent concedes that petitioner did not receive the
notices of deficiency for 1988 or 1989 and that he is entitled to
contest the underlying tax liability for 1988 and 1989.
Accordingly, we review petitioner’s underlying tax liability for

1988 and 1989. (Goza v. Conm ssioner, 114 T.C 176 (2000). |If

the underlying tax liability is properly at issue, we review that

i ssue on a de novo basis. Sego v. Conm ssioner, 114 T.C 604,
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610 (2000); CGoza v. Conm ssioner, supra at 181. W review the

remai nder of respondent’s determ nation for an abuse of

di scretion. Seqo v. Conmm SSioner, supra.

Petitioner challenged the tax and additions to tax on noral
and religious grounds. This argunent is without nerit. Adans v.

Comm ssioner, 170 F.3d 173 (3d Cr. 1999), affg. 110 T.C 137

(1998). Petitioner otherw se conceded that the anounts
determ ned in the notices of deficiency are correct.

For the first tinme at trial, petitioner argued that
respondent did not mail the notices of deficiency to petitioner’s
| ast known address. GCenerally, we do not consider an issue that

is raised for the first tine at trial. See Foil v. Commi ssioner,

92 T.C. 376, 418 (1989), affd. 920 F.2d 1196 (5th G r. 1990);

Mar kwar dt v. Conm ssioner, 64 T.C. 989, 997 (1975).

Additionally, petitioner was aware of this issue before filing an
anendnent to petition. Petitioner, however, chose not to anend
the petition to raise this issue. Thus, we do not consider it.

Petitioner also clained that the period of Iimtations for
collection for 1988 and 1989 expired. W disagree. Tax may be
collected by levy if the levy is made within 10 years after the
assessnment of the tax. Sec. 6502(a)(1). |If a hearing is
request ed under section 6330(a)(3)(B), the |levy actions which are
t he subject of the requested hearing and the running of any

period of limtations under section 6502 are suspended for the
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period during which the hearing and appeal s thereof are pending.
Sec. 6330(e)(1).

The deficiencies and additions to tax for 1988 and 1989 were
assessed on May 2, 1994. These assessnents were tinely because,
in light of petitioner’'s failure to file returns for these years,
pursuant to section 6501(c)(3) respondent could assess the taxes
for 1988 and 1989 at any time. Respondent sought to | evy on
petitioner’s property on or about May 6, 2002--well wthin the
10-year period of limtations. On May 30, 2002, the period of
limtations on collection for 1988 and 1989 was suspended by
petitioner’s hearing request. Sec. 6330(e)(1). The period of
limtations on collection for 1988 and 1989 renmai ns suspended
during this proceeding. |d. Accordingly, the period of
limtations on collection for 1988 and 1989 has not expired.

Petitioner has failed to raise a spousal defense, neke a
valid challenge to the appropriateness of respondent’s intended
collection action, or offer alternative nmeans of collection.
These i ssues are now deened conceded. See Rule 331(b)(4).

To reflect the foregoing,

Deci sion will be entered

for respondent.




