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UNI TED STATES TAX COURT

VICTOR & JUDITH A. GRIGORACI, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 8784-01. Filed March 25, 2004.

Ps sought redeterm nation under sec. 6213, |I.R C., of
a deficiency for tax on self-enploynent income froma
partnership in which Hwas an indirect partner. Follow ng
Gigoraci v. Comm ssioner, T.C Menp. 2002-202 (Gigoraci
), which involved a simlar issue for Ps’ earlier tax year,
this Court dism ssed the instant case for |ack of
jurisdiction. Ps seek reasonable litigation and
adm ni strative costs allegedly incurred in Gigoraci | as
well as in the instant proceeding. Ps also seek punitive
damages agai nst R

Hel d: Pursuant to sec. 7430, I.R C., we cannot in this
proceeding award Ps litigation and adm nistrative costs
incurred in connection with the proceedings in Gigoraci I.
Hel d, further, Ps have failed to establish that they
incurred litigation and adm nistrative costs in this
proceedi ng apart froma $60 filing fee. Held, further, this
Court lacks jurisdiction to award punitive damages agai nst
R
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Victor & Judith A\ Grigoraci, pro sese.

Mary Ann Waters, for respondent.

OPI NI ON

THORNTON, Judge: This case is before us on petitioners’
notion for reasonable litigation and adm nistrative costs
pursuant to section 7430 and Rule 231.1

Backgr ound

M. Gigoraci is a certified public accountant and the chi ef
executive officer (C.E. Q) of an accounting partnership,
Gigoraci, Trainer, Wight & Paterno (GTWP). On Decenber 1,
1995, M. Gigoraci fornmed Victor Gigoraci CPA Accounting Corp.
as an S corporation (the S corporation) for the purpose of acting
as a partner (with two other corporations) in GTWP. On their
1997 and 1998 joint Federal inconme tax returns, petitioners
reported certain distributions fromthe S corporation,
essentially representing passthroughs to M. Gigoraci of the S
corporation’s distributive shares of GIW' s i ncone.

By notice of deficiency dated April 13, 2001, respondent
determ ned that the anobunts petitioners had reported as the S

corporation’s distributions actually represented M. Gigoraci’s

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as amended, and all Rule references are
to the Tax Court Rules of Practice and Procedure. All references
to sec. 7430 are to that section as in effect when the petition
was fil ed.
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personal service inconme and were subject to self-enploynent tax.
Petitioners duly petitioned this Court to redeterm ne the
determ ned deficiencies in their 1997 and 1998 i ncone taxes.

Before the scheduled trial in the instant case, this Court

issued its decision in Giqgoraci v. Comm ssioner, T.C. Meno.

2002-202 (Gigoraci |I), involving simlar issues relating to
petitioners’ 1996 taxable year.? In Gigoraci |, this Court

concl uded, anong other things, that the self-enploynent tax
determ ned by respondent, insofar as it was attributable to self-
enpl oynent tax on the S corporation’s distributive share of
GITWP' s incone, was an “affected itenf requiring a “partner-|evel
determ nation” pursuant to section 6230(a)(2). Because the
notice of deficiency in Gigoraci | was issued before the close
of the partnership proceedings, this Court dismssed for |ack of
jurisdiction so nuch of petitioners’ case as related to that

affected item?® |1d.

2 The trial in Gigoraci | took place in April 2001 before
petitioners filed their petition in the instant case, which
apparently explains why the instant case was not consoli dated
with the three dockets that were consolidated in Gigoraci |I.

31In Gigoraci |, unlike the instant case, the deficiency
determ ned by respondent was al so partly attributable to self-
enpl oynment tax on wages that the S corporation had reported
paying to M. Gigoraci. In Gigoraci |, this Court held that
this discrete portion of the deficiency was not attributable to
an “affected itenf and that consequently this Court had
jurisdiction to review it pursuant to sec. 6213. This Court held

(continued. . .)



- 4 -

On January 16, 2003, petitioners filed a notion for entry of
decision in this case on the basis of this Court’s holding in
Gigoraci I. In their notion, petitioners asserted that in this
case, as in Gigoraci |, the related partnership-I|evel proceeding
had not been conpleted. 1In his response, filed February 7, 2003,
respondent stated that he had no objection to petitioners’ notion
for entry of decision. On March 26, 2003, this Court entered an
order of dism ssal for |lack of jurisdiction, denying petitioners’
nmotion for entry of decision and dismssing this case for |ack of
jurisdiction, consistent with this Court’s jurisdictional holding
in Gigoraci 1.4

On May 9, 2003, petitioners filed a notion for reasonabl e
l[itigation and adm nistrative costs, with supporting affidavits.
On August 1, 2003, respondent filed his response. Pursuant to
this Court’s Order dated Septenber 22, 2003, on Novenber 6, 2003,
petitioners filed additional supporting affidavits and a reply to
respondent’s response. On Decenber 15, 2003, respondent filed a

response to petitioners’ |ast-nentioned filing.

3(...continued)
in Gigoraci | that the Gigoracis properly reported this incone
as wages fromthe S corporation and owed no sel f-enpl oynent tax
on it.

4 By Order dated May 9, 2003, we vacated our order of
di sm ssal for lack of jurisdiction entered Mar. 26, 2003, pending
resolution of petitioners’ notion for reasonable litigation and
adm ni strative costs.
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The parties agree that an evidentiary hearing is not
required. We base our decision on the pleadings, petitioners’
nmotion for litigation and adm nistrative costs, petitioners’
supporting affidavits, and the various responses and counter-
responses filed by the parties.

Di scussi on

A. Backgr ound

Section 7430(a) allows, in specified circunstances, for an
award of reasonable litigation and adm nistrative costs
“incurred” in an admnistrative or court proceedi ng brought
against the United States in connection with the determ nation of
any tax, interest, or penalty pursuant to the Internal Revenue
Code. This award for costs is generally available only if the
taxpayer is the “prevailing party”, did not unreasonably protract
the adm nistrative or judicial proceedings, and exhausted
avai |l abl e adm ni strative renedies.®> Sec. 7430(a); see sec.
7430(b) (1) and (3).

Respondent concedes that petitioners are the “prevailing
party” in this matter, that they did not unreasonably protract
t he proceedi ngs, and that they exhausted all adm nistrative
remedi es. Respondent al so concedes that petitioners are entitled

to recover the $60 fee for filing their petition in this case.

5> W may award costs pursuant to sec. 7430 even though we
deci de that the underlying case should be dism ssed for |ack of
jurisdiction. Wiss v. Conm ssioner, 88 T.C. 1036 (1987).
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The only dispute is what additional anount of reasonable costs,
if any, petitioners may recover pursuant to section 7430.

In general, petitioners bear the burden of proving that they
meet the requirenents of section 7430. Rule 232(e); Gant v.

Comm ssi oner, 103 F. 3d 948, 952 (1i1th Cr. 1996), affg. per

curiamT.C. Meno. 1995-374; Gantner v. Conmissioner, 92 T.C 192,

197 (1989), affd. 905 F.2d 241 (8th Gr. 1990).

B. Petitioners’ Cained Litigation and Admi nistrative Costs

Petitioners request an award for the follow ng clained costs
and fees:

1. Administrative personnel expenses of $5,395.% These
cl ai mred expenses consi st of charges for professional services
rendered by Panela S. Lyons, who is a secretary for GIWP, G na
West (a.k.a. Gna Gigoraci), who is the office manager for GIW,,
and three other GIWP secretaries. The supporting affidavits
indicate that all these GIW enpl oyees were acting under the
“direct supervision” of petitioner Victor Gigoraci. The
supporting affidavits also indicate that the charges were based
on the tine billed by these enpl oyees, using the | onest

“customary” GIWP billing rates for the relevant tinme periods.’

6 This anmount includes $240 of secretarial expenses that
petitioners allege they have incurred defending their request for
l[itigation and adm nistrative costs.

" The affidavits indicate that the rates increased over tine
from $38 per hour to $40 per hour.
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2. Mscell aneous expenses of $536.50. These expenses are
itemzed in Ms. Lyons’s affidavit, which describes “estimtes of

vari ous ot her expenses incurred” as foll ows:

Copyi ng (600 pages @$.50 per page) $300. 00
Post age & Federal Express Charges 125. 00
Transcript fromU. S. Tax Court 36. 50
Long di stance tel ephone calls 75. 00
Tot al 536. 50
3. “Filing fees” of $180. Petitioners have not further

descri bed t hese fees.

C. Costs Relating to Grigoraci | Proceedi ngs

As a threshold matter, we note that sonme of the litigation
and adm nistrative costs that petitioners have clained relate to
the proceedings in Giigoraci |I. In particular, the affidavits
that petitioners have submtted in support of their notion for
litigation and administrative costs specify that $3,800 of the
clai ned $5, 395 of adm nistrative personnel expenses was incurred
with respect to the proceedings in Gigoraci |I. Mreover, al
but $60 of the clainmed filing fees appear to relate to the

Gigoraci | proceedings.® In addition, it appears that an

8 Petitioners have not item zed the $180 of “filing fees”
that they have clained. W take judicial notice that when
petitioners filed their petition in this case on July 11, 2001,
the fee for filing a petition in this Court was $60. Petitioners
have failed to establish that they incurred nore than $60 of
filing fees in this proceeding. W find as a fact that only $60
of the clainmed filing fees relates to the instant proceeding.
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indeterm nate part of the clainmed mscell aneous expenses rel ates
to the proceedings in Gigoraci 1.°

Petitioners contend that costs incurred in connection with
the proceedings in Gigoraci | are recoverable in the instant
proceedi ng because they “were vital to the defense against”
respondent’s determination in the instant proceeding. W
di sagr ee.

Section 7430(a) provides in relevant part that “In any
adm ni strative or court proceeding” the prevailing party may be
awar ded a judgnent for reasonable adm nistrative costs incurred
“in connection wth such adm nistrative proceedi ng” and for
reasonable litigation costs incurred “in connection with such
court proceeding”. (Enphasis added.) Under the plain | anguage
of the statute, then, we may award only such adm nistrative or
litigation costs as were incurred in connection with the instant
proceeding. W cannot in this proceeding award litigation and

adm nistrative costs incurred in connection with the proceedi ngs

® Ms. Lyons’s affidavit, which item zes the estimated
m scel | aneous expenses, specifically allocates her hours of
secretarial services between the proceedings in Gigoraci | and
the instant case, but does not simlarly allocate the estinated
m scel | aneous expenses, fromwhich we infer that the estinated
m scel | aneous expenses relate to both the instant case and the

proceedings in Gigoraci |I. This inference is supported by the
fact that the estimated m scel | aneous expenses include a $36.50
itemfor “Transcript fromU. S. Tax Court”. The instant

proceedi ng, unlike the proceedings in Gigoraci |, has involved

no hearing for which a transcript has been produced.
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in Gigoraci |, whether or not those costs ultimtely m ght have
hel ped petitioners prevail in this proceeding.?

Accordi ngly, we cannot award petitioners the $3,800 of
claimed adm ni strative personnel expenses that they acknow edge
relate to the proceedings in Gigoraci | or filing fees beyond
the $60 fee for filing the petition in this case. |In addition,
petitioners have not shown what part, if any, of the estimated
m scel | aneous expenses relate to the instant proceeding. |If this
were the only problemw th petitioners’ claimfor m scellaneous
expenses, we mght attenpt to nmake a reasonabl e allocation of

t hese expenses to the instant proceeding. Cf. Ml aned v.

Conmi ssioner, T.C. Menp. 1993-1. Such an allocation would serve

no purpose, however, for as discussed nore fully bel ow,
petitioners have not established that they “incurred” these
m scel | aneous expenses (or any of the adm nistrative personnel

expenses) within the neaning of section 7430.

10 Moreover, petitioners do not explain why they failed to
file atinmely notion for reasonable litigation and adm nistrative
costs as part of the proceedings in Gigoraci |I. Under Rule
231(a)(2), a taxpayer claimng litigation and adm nistrative
costs nmust file a notion with the Tax Court within 30 days after
the service of a witten opinion determning the issues in the
case. If we were to award petitioners costs incurred in
connection with the proceedings in Gigoraci I, we would
effectively permt petitioners to avoid the 30-day requirenent of
Rul e 231(a)(2).



D. Meani ng of “Il ncurred”

Awar ds of costs and fees under section 7430(a) are limted
to adm nistrative costs “incurred” and reasonable litigation
costs “incurred”. In this context, the word “incur” carries its
ordinary neaning: “to becone liable or subject to: bring down

upon oneself.” Frisch v. Conm ssioner, 87 T.C. 838, 846 (1986)

(hol ding that an attorney acting pro se was ineligible to receive
attorney’ s fees because he “did not becone |iable to another
person for attorney fees nor did he bring down upon hinself any

debt”); see also Corrigan v. United States, 27 F.3d 436, 438-439

(9th Gr. 1994); United States v. MPherson, 840 F.2d 244 (4th

Cir. 1988); Andary-Stern v. Conm ssioner, T.C Meno. 2002-212;

Austin v. Conm ssioner, T.C Meno. 1997-157. “Fees and expenses

are incurred when there is a legal obligation to pay them”

Republic Plaza Props. Pship. v. Comm ssioner, T.C. Menp. 1997-239

(hol ding that the petitioning tax matters partner had failed to
establish a |l egal obligation to pay any of the litigation costs

at issue); see also Kruse v. Conm ssioner, T.C Meno. 1999-157

(hol ding that the taxpayers had not incurred liabilities for
fees and costs for which they were contingently |iable).

All the costs for which petitioners seek an award (except
for the filing fees) represent charges for professional services
provi ded by GITWP adm ni strative personnel and for estimted

m scel | aneous expenses associated with those services.
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Supporting affidavits submtted by petitioners indicate that the
adm ni strative services rendered date as far back as August 2000.
The affidavits al so show, however, that GIWP did not bil
petitioners for any of these services or for any of the
m scel | aneous expenses before October 31, 2003, sonme 6 nonths
after petitioners filed their notion for reasonable litigation
and adm ni strative costs and shortly after this Court ordered
petitioners to provide additional support for their clained
costs.* Ms. West’'s affidavit states: “These invoices have been
incurred but not yet been paid by Victor and Judith A
Gigoraci.”

Petitioners have not persuaded us that they were legally
obligated, or were even expected, to pay the invoiced anounts.
| ndeed, petitioners represent that “any fees and expenses pai d by
the Internal Revenue Service to the Petitioners will pronptly be
paid to Gigoraci, Trainer, Wight & Paterno.” Fromthis
statenent, and absent any suggestion to the contrary, we infer
that petitioners will not pay any expenses to GIW unl ess and

until this Court awards costs under section 7430.%2 |In these

1 Ms. West’'s affidavit states that on Oct. 31, 2003, she
prepared i nvoices from GIWP to petitioners for the admnistrative
per sonnel expenses and m scel | aneous costs at issue and that on
Nov. 3, 2003, she prepared an invoice of $240 for the costs of
preparing petitioners’ reply to respondent’s response.

2 1n fact, the record does not suggest that the
adm ni strative services perfornmed on petitioners’ behalf by GIW
(continued. . .)
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ci rcunst ances, we cannot award costs. See Swanson V.

Conmm ssioner, 106 T.C. 76, 101 (1996).

Petitioners contend that they “have incurred these
reasonable fees to Gigoraci, Trainer, Wight & Paterno and both
Panela S. Lyons and G na West should qualify as a representative
and, if not, surely these are reasonabl e expenses for the
Petitioners to incur as pro se.” Respondent concedes that M.
Lyons and Ms. West have Centralized Authorization File nunbers,
which m ght allow those individuals to represent taxpayers before
the IRS. Nonetheless, nothing in petitioners’ supporting
materials or affidavits suggests that either Ms. Lyons or M.

West performed services for petitioners in a representative

capacity. On the contrary, their services appear to have been

2, .. continued)
enpl oyees resulted in any increnental cost to either GIW, or
petitioners. Gven that the enpl oyees who rendered these
services worked under M. Gigoraci’s direct supervision and that
he was C E. O of GIWP, it mght reasonably be inferred that these
services were rendered as an accommodation to himin that
capacity. In these circunstances, we are unpersuaded that
petitioners are entitled to shift to respondent a portion of what
appears to be GIW s fixed overhead. WMoreover, we note that M.
West’'s affidavit states that the invoiced amounts were based on

the | owest “custonmary” GIWP billing rates used for the naned
enpl oyees during the relevant tinme periods. Presumably, the
customary GIWP billing rates include a profit margin that would

accrue partly to the benefit of M. Gigoraci, as an indirect
partner in GTWP. At least to that extent, the invoiced anmounts
represent a | ost opportunity cost, which petitioners are not
entitled to recover under sec. 7430. See Corrigan v. United
States, 27 F.3d 436, 439 (9th Gr. 1994); United States v.
McPherson, 840 F.2d 244, 245 (4th Gr. 1988); Frisch v.

Conmm ssioner, 87 T.C. 838, 845-846 (1986).
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clerical in nature. Mre fundanentally, even if we were to
assune, for sake of argunent, that Ms. Lyons and Ms. West acted
as petitioners’ representatives, this circunstance would be
insufficient to neet the section 7430 requirenent that the cost

of their services be “incurred”. See Kruse v. Commi SsSioner,

supra; Thonpson v. Conmi ssioner, T.C. Menp. 1996-468.

In conclusion, petitioners have failed to show that they
“Iincurred” the clained adm nistrative personnel expenses or the
associ ated m scel | aneous expenses. Mreover, they have
acknow edged that nost of the clained adm ni strative personnel
expenses relate to the Gigoraci | proceedings and have failed to
establish how nuch of the clainmed m scell aneous expenses rel ates
to this proceeding. W have found that only $60 of the clai ned
filing fees relates to the instant proceedings. Gving effect to
respondent’ s concession, we hold that petitioners are entitled to
an award of $60 for these filing fees.

E. Puni ti ve Danmages

Petitioners also request that we award punitive damages
agai nst respondent. There is no statutory authority for this
Court to consider petitioners’ claimfor punitive damages agai nst

the I nternal Revenue Service; consequently, we have no



- 14 -
jurisdiction to do so. See Petito v. Conm ssioner, T.C Meno.

2002- 271.

An order and order of

dism ssal for |ack of

jurisdiction will be

ent er ed.



