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MVEMORANDUM COPI NI ON
SWFT, Judge: This matter is before us on respondent’s
motion for summary judgnment under Rule 121. Petitioner
chal | enges respondent’s denial of relief under section 6015(f)
fromunpaid tax liabilities of $44,398 reported on a jointly

filed 2005 Federal inconme tax return.
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Unl ess otherwi se indicated, all section references are to

the I nternal Revenue Code, and all Rule references are to the Tax

Court Rules of Practice and Procedure.

Backgr ound

At the tinme the petition was filed, petitioner resided in
San Franci sco, California.

Petitioner and her husband, Christian G onbeck, Jr.
(Christian), were married nore than 50 years ago. Christian was
a nmedi cal doctor and a partner in a nedical practice in San
Rafael, California. During their marriage petitioner was not
gainfully enpl oyed and was a homenmeker and a nother of two
children. On June 28, 2006, Christian passed away.

In the 1970s Christian purchased a .1998-percent limted
partnership interest in Cedar-Riverside Properties (CRP), a
M nnesota limted partnership. Petitioner was aware that
Christian purchased the interest in CRP

In 2003 Christian suffered a stroke and was admtted to a
residential nedical facility.

On Decenber 24, 2003, along with other property interests,
Christian’s legal interest in CRP was transferred to petitioner
at petitioner’s and Christian’s request via an order of the
Superior Court of the State of California for the County of Santa
Bar bara, Anacapa Division. The purpose of the transfer of

property to petitioner was to qualify Christian for State and
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Federal nedical benefits while allow ng petitioner to control the
CRP and ot her property interests.

On their jointly filed Federal incone tax returns for many
years, petitioner and Christian reported | osses relating to CRP

On April 13, 2004, after an audit of CRP respondent
determ ned that CRP constituted an i nproper tax shelter and that
the CRP | osses the CRP partners, including petitioner and
Christian, had clained over the years were inproper.

On March 30, 2006, respondent and CRP's tax matters partner
reached an agreenent to settle the tax adjustnents relating to
CRP whi ch respondent had det erm ned.

Under the settlenment respondent and CRP's tax matters
partner stipulated that for 2005 the individual CRP partners who
chose to participate in the settlenent would recogni ze capital
gain in the formof a deened distribution under section 752(b) to
the extent that each partner’s total clained CRP-related tax
| osses resulted in a negative capital account bal ance for the
partner’s CRP interest. Under the settlenent the individual CRP
partners woul d not have to pay statutory penalties and interest
relating to the CRP | oss deductions they had clained in prior
years, and the CRP partners would be taxed in 2005 at the capital
gains tax rates applicable for 2005, which were | ower than the

capital gains tax rates applicable to many of the prior years.
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Pursuant to and consistent wth the above settlenent, for
2005 petitioner and Christian filed a joint Federal incone tax
return and reported thereon long-termcapital gain of $247,011
relating to the CRP-rel ated | osses they had clainmed in prior
years and to the deened distribution under section 752(b) that
was called for in the above settlement. The 2005 tax return
reported a tax liability of $61,210, of which $44, 398 renains
unpaid. Their 2005 incone tax return was signed by Barbara
Al l en, who was acting under a power of attorney for both
petitioner and Christian.

On May 22, 2006, petitioner filed with respondent a request
for equitable relief under section 6015(f) relating to the
$44,398 unpaid tax liability. In her request petitioner clained
that she should be relieved of liability because she did not have
any involvenment with CRP. Petitioner also clained that she could
not pay the unpaid tax liability.

On Septenber 15, 2006, respondent denied petitioner’s
section 6015(f) request. Respondent concluded that the $44, 398
unpaid tax liability for 2005 related to incone attributable to
petitioner--nanely, to the deened distribution under section
752(b) which related to petitioner’s ownership in 2005 of the CRP
partnership interest.

On Cct ober 18, 2006, petitioner filed an appeal wth

respondent’ s Appeals Ofice relating to respondent’s
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Sept enber 15, 2006, denial of section 6015(f) relief. Petitioner
claimed that the unpaid tax liability did not arise fromincone
attributable to her but rather that it arose from Christian's
ownership interest in CRP and the CRP-related | osses clained in
years before 2005.

On May 3, 2007, respondent issued to petitioner a witten
notice of determ nation denying petitioner’s request for section
6015(f) relief. Respondent determ ned that for 2005 the unpaid
tax liability was attributable to petitioner because in 2005
petitioner was the owner of the CRP partnership interest.
Respondent al so determ ned that petitioner failed to establish
that an econom c hardship would result if she were held jointly

liable for the 2005 unpaid tax liability.

Di scussi on

When no material fact remains at issue, we may grant summary

judgnent as a matter of law. Rule 121(b); Fla. Country d ubs,

Inc. v. Conmm ssioner, 122 T.C. 73, 75-76 (2004), affd. on other

grounds 404 F.3d 1291 (11th G r. 2005).

Equitable relief fromjoint liability for Federal incone
taxes may be available to a spouse when it would be inequitable
to hold the spouse liable. Sec. 6015(f)(1). Rev. Proc. 2003-61
sec. 4.01, 2003-2 C B. 296, 297, sets forth seven threshold
conditions which a taxpayer seeking equitable relief fromjoint

l[Tability under section 6015(f) is required to satisfy. One of
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the seven threshold conditions provides that the inconme nust not
be “attributable to” the spouse seeking relief. See id. sec.
4.01(7), 2003-2 C.B. at 297-298.1

Rev. Proc. 2003-61, sec. 4.01(7)(b), states that: “If the
itemis titled in the nanme of the requesting spouse, the itemis
presunptively attributable to the requesting spouse.”

Petitioner argues that the incone in question is
attributable to Christian, and not to her, because Christian was
the sole owner of the CRP partnership interest during the years
when essentially all of the CRP partnership | osses were cl ai ned.
W di sagree.

In 2003 Christian transferred his interest in CRP to
petitioner so that he could qualify for nedical benefits. The
ownership interest was not forced upon petitioner; rather, it was
done voluntarily by Christian and by petitioner to take advant age
of State and Federal |aw.

On the basis of the undisputed facts of this case

(specifically the transfer of the CRP partnership interest to

! I'n describing, in part, the threshold condition in
guestion, Rev. Proc. 2003-61, sec. 4.01(7), 2003-2 C. B. 296, 297-
298 states: “The incone tax liability fromwhich the requesting
spouse seeks relief is attributable to an itemof the [other]

i ndi vidual with whom the requesting spouse filed the joint
return”. There are four exceptions to this procedure.
Petitioner, however, has not argued that any of these exceptions
applies. The exceptions are: (a) Attribution due solely to the
operation of community property |law, (b) nom nal ownershi p;

(c) msappropriation of funds; and (d) abuse. 1d.
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petitioner for State and Federal |aw purposes), petitioner’s
| egal ownership of the CRP partnership interest in 2005 requires
attribution of the $44,398 unpaid tax liability reported on
petitioner’s 2005 Federal inconme tax return to petitioner.
Petitioner is not eligible for relief under section 6015(f).
For the reasons stated, we shall grant respondent’s notion

for summary judgnent.

An appropriate order and

decision will be entered for

r espondent .




