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CERBER, Judge: This case was heard pursuant to the
provi sions of section 7463! of the Internal Revenue Code in
ef fect when the petition was filed. Pursuant to section 7463(b),

the decision to be entered is not reviewable by any other court,

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for 2002, the taxable year in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.



-2 -
and this opinion shall not be treated as precedent for any other
case. Respondent determ ned a $5,983 inconme tax deficiency for
petitioner’s 2002 tax year and al so determ ned additions to tax
as follows: $1,346.17 under section 6651(a)(1), $837.62 under
section 6651(a)(2), and $199. 91 under section 6654(a).
Petitioner failed to file a return for 2002, and the
deficiency was attributed to unreported incone. Follow ng the
deficiency determ nation, petitioner provided respondent with
i ncone figures and busi ness and personal expenses in excess of
the incone. The issues we consider involve whether petitioner
has shown that respondent’s inconme tax deficiency determ nation
is excessive and whether petitioner is liable for the additions
to tax.?

Backgr ound

Sonme of the facts have been stipulated and are incorporated
by this reference. Petitioner, Orin Gover, was a resident of
Oregon at the tinme his petition was filed. Petitioner, an
attorney, practiced | aw under the nanme Orin L. Gover, P.C., an

Oregon professional corporation fornmed in 1984 which is an

2 Petitioner’s incone and deduction information was provided
to respondent after the issuance of the deficiency notice and
late in the adm nistrative process. That information was not
subj ected to audit and not agreed to by respondent in the form
presented by petitioner. W are treating petitioner’s
information as an alternative conputati on approach that has
substance only to the extent proven at trial.
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S corporation for Federal tax purposes. Petitioner was |icensed
to practice lawin the States of California and O egon.

Petitioner’s |legal speciality has been the representation of
healthcare facilities, and his clients were spread over a broad
geogr aphi cal region, including the States of Washi ngton, |daho,
Oregon, Nevada, California, Arizona, Texas, and Col orado. Mbst
of petitioner’s clients, during 2002, were in Oregon and
California, with the latter State representing approxi mately 80
percent of his business.

Petitioner and his wife owed a building in Wodburn,
Oregon, fromwhich he operated his |law practice. During 2002 his
practice was to work 3 or 4 days per week in California, (minly
in San Francisco) and 1 or 2 days in his Oregon office. During
2002 petitioner spent 205 days in California, where he naintained
a satellite office in San Francisco. About 90 percent of his
busi ness records were maintained in his Oegon office, and the
remai ni ng 10 percent were in San Franci sco. Petitioner clained
travel and neal s expenses while he was away fromhis O egon
office. Petitioner did not maintain formal books and records of
his i ncome and deductions and derived his claimed deductions from
underlying source material |ike invoices, sunmmary records (credit
card bills and receipts), and collateral docunentation (frequent

flyer records).
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Petitioner and his wife did not file an individual or a
joint Federal incone tax return for 2002. Respondent determ ned
petitioner’s inconme and his 2002 deficiency from Fornms 1099
recei ved frompayors. In connection with the pretrial
devel opnent of this case, petitioner submtted prepared-after-
the-fact 2002 tax returns. |In particular he prepared a Form
1120S, U.S. Inconme Tax Return for an S Corporation, Orin L.
Gover, P.C., and a joint Form 1040, U.S. Individual |Inconme Tax
Return, for his and his wife’'s 2002 tax year.® In the Form 1120S
petitioner represented his 2002 incone fromthe practice of |aw,
along the lines of the follow ng summary (Amounts are rounded for

reporting purposes.):

| ncome $125, 408
Expenses:
Rent California office $18, 000. 00
Oregon of fice paynent 6, 300. 00
Dues 1, 000. 00
Enpl oyee benefits:
Heal t h i nsurance 6, 883. 28
Enpl oyee drug benefit
Bi mart 599. 62
Fai r way 960. 00
Enpl oyee copays 100. 00
Medi cal / dent al 2,252.50
Travel expense:
Airfare 8, 223. 58
Airport shuttl e/ parking 1, 045. 00
Cakl and ai rport parking 1, 120. 00
Addi ti onal shuttle 1, 550. 00
Car rental 916. 51

3 W note that M. Gover is the sole petitioner in this
case and that the docunment submtted to respondent after the
i ssuance of the notice of deficiency and before the institution
of this case has not been treated by the parties as a filed
return for purposes of this controversy.



Per diemtravel expense:

Meal s 9, 430. 00

California auto expense 4,317.02

M scel | aneous travel 3,075. 20

O her office expense 44,911. 02

Addi ti onal expenses 17, 505. 95
Total deductions 128, 189. 00
Net | oss frompractice of |aw (2,781.00)

On the draft Form 1040 petitioner reported the pass-through
| oss of $2,781 and offset that anmount agai nst $8,500 of net
incone reported. The reported inconme on the Form 1040 consi sted
of $10,000 fromhis wife’'s consultant fee fromOrin L. Gover,
P.C., and $6, 300 of her inconme fromrentals |less $7,800 of rental
expense. After accounting for exenptions and ot her m scel | aneous
deductions, petitioner reflected no taxable income and a $1, 201
enpl oynment tax liability for his own and his wife's joint 2002
tax year. For convenience, we address each of petitioner’s
cl ai med deductions under a separate headi ng.

Di scussi on

Travel, Meals and M scel | aneous Expenses*

Petitioner clainmed the foll ow ng amounts for 2002:

Pur pose Anmount
Airfare $8, 223. 58
Shuttl e and parKking 1, 045. 00
Airport linmp 1, 550. 00
Car rental 916. 51
Ai rport parking 1, 120. 00
Meal s expense 9, 430. 00
M scel | aneous travel 3, 075. 00

Total clained 25, 360. 09

“ No question was raised concerning the burden with respect
to the cl ai ned deducti ons.
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Respondent agrees that anounts clainmed for airfare, shuttle
and parking, airport linpo, and car rental were expended but
argues that petitioner is not entitled to a deduction because the
travel was nondeducti ble comruti ng or not shown to have been
i ncurred for business purposes. Wth respect to the $1,120
clainmed for airport parking respondent contends that it is also
not deducti bl e because petitioner did not provide any supporting
evidence. The anounts clainmed for neals and m scel | aneous travel
are on a per diembasis, and respondent contends that the anounts
are nondeducti bl e because petitioner was not away from honme on
busi ness.

To be deductible, travel expenses must be reasonabl e and
necessary and incurred while away fromhonme in the pursuit of

busi ness. Conm ssioner v. Flowers, 326 U S. 465 (1946).

Respondent argues that petitioner failed to neet only one aspect
of the above-stated requirenents for a deduction. Respondent
contends that petitioner did not incur the expenditure in pursuit
of business. Respondent does not chal |l enge whet her petitioner
was “away from hone” when in California; instead, respondent
guestions only the business purpose for the expenditures.
Respondent al so argues that petitioner failed to neet
substantiation requirenments with respect to certain of the

cl ai mred deductions. Although petitioner spends a great deal of
time in California, his specialized practice causes himto trave

to several States. In addition, his law offices are in Oregon
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and California, and as nuch as 20 percent of his revenue was
earned outside of California. Petitioner maintains approximtely
80 percent of his business records in Oregon. There is an
obvi ous and direct business purpose in this case for incurring
the travel expenses—to earn inconme. Accordingly, we find that
petitioner would be entitled to deduct his travel expenses to the
extent he has net substantiation requirenents.

Respondent al so argues that petitioner’s choice to remain in
Oregon was a personal one, but we find that argunent, in the
setting of this case, does not ring true. Petitioner has
busi ness activity in several States, and during 2002 there was a
heavy concentration of activity in California. The principal
pl ace of his | egal operation was Oregon where he maintai ned an
office wwth nost of his records. |In effect, respondent’s
argunent is that petitioner has no tax hone. On the record here,
we reject that approach and find that petitioner’s business
travel to and expenses incurred in California were “away from
honme” expenses.

Finally, respondent contends that petitioner did not
mai nt ai n adequate records so as to be able to deduct the travel
expenses. In that regard, section 274(d) provides for a higher
standard of substantiation for certain business expenses.
Cenerally, a taxpayer nust substantiate expenditures “by adequate

records or by sufficient evidence corroborating his own
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statenent.” Sec. 1.274-5T(c)(1l), Tenporary Inconme Tax Regs., 50
Fed. Reg. 46016 (Nov. 6, 1985).

Wth respect to the airfare ($8,223.58), shuttle and parking
($1,045), airport linm ($1,550), and car rental ($916.51),
petitioner provided docunentary evidence, supplenented by his
testinmony, to provide sufficient information to neet the
threshold for the statutory substantiation requirenents. W
accordingly hold that petitioner is entitled to deductions for
airfare ($8,223.58), shuttle and parking ($1,045), airport lino
(%$1,550), and car rental ($916.51).

Wth respect to the airport parking ($1,120), neals expense
(%9, 430), and niscell aneous travel ($3,075), petitioner enpl oyed
a per diembasis using 205 days in California as the nultiplier
tinmes daily expenditure amounts for parking, nmeals, and travel
The parking is based on daily cost, whereas petitioner explained
that the nmeals and m scel | aneous expenses are based on the
establ i shed al |l owances to Federal Governnent enpl oyees.
Respondent nakes the general argunents that petitioner is not
entitled to deduct business expenses while in California and that
he has failed to substantiate the amounts cl aimed. Respondent,
however, has not questioned petitioner’s nmethod of conputation
and his use of the per di em approach.

Under section 274, the Conmm ssioner is authorized to
prescri be rul es under which optional nethods of conputing

expenses, including per diemallowances for ordinary and
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necessary expenses for traveling away from honme, may be regarded
as satisfying the substantiation requirements of section 274(d).
Sec. 1.274-5(j), Inconme Tax Regs. Under this authority, the
Conmi ssi oner issued Rev. Proc. 2001-47, 2001-2 C. B. 332
(applicable to petitioner’s travel January through Septenber
2002), and Rev. Proc. 2002-63, 2002-2 C. B. 691 (applicable to
petitioner’s travel October 2002 through Cctober 2003).

Under those revenue procedures, taxpayers nmay el ect to use,
in lieu of substantiating actual expenses, certain authorized
met hods for deenmed substantiation of enployee |odging, neal, and
i nci dental expenses incurred while traveling away from hone. The
procedures include an optional nethod for use by self-enployed
i ndi vi dual s who pay or incur neal costs to conpute deductible
costs of business neals and incidental expenses paid or incurred
while traveling away from hone.

Petitioner has not offered any evidence show ng that he
incurred the daily $7 parking expense or that the cost is $7.
Therefore, we hold that he is not entitled to the $1,120 cl ai ned
for airport parking. Wth respect to the $9, 430 cl ai med as per
di em neal expense, we hold that petitioner is entitled to use the
alternative nethod and that he is therefore entitled to claima

$9, 430 deduction.® Concerning the $3,075 of m scell aneous

5 Al'though the neals may be subject to the 50-percent
[imtation of sec. 274(n)(1), the outconme of this case is the
sane whether the entire $9, 430 or one-half of that amount woul d

(continued. . .)
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expenses, petitioner has not shown that he is entitled to anmounts
in excess of the per diemallowance for neals and, accordingly,
is not entitled to claimthat anount.
O the $25,360.09 clainmed for these busi ness expenses,
petitioner is entitled to $21, 165. 09.

O her d ai ned Expenses

Petitioner clained the foll owi ng expenses and respondent has

made the foll ow ng concessi ons:

Anmount Anmount Conceded Anmount in
| tem d ai ned by Respondent Di sput e
Heal th ins.
prem unms $6, 883. 28 $6, 883. 28 - 0-
Tel ephone
| ong di stance 3,307.90 3,107. 90 $200. 00
Addi ti onal
t el ephone 3,435. 96 3, 216. 45 219.51
Ofice
suppl i es 14,886. 31 309. 51 4,576. 80
Cont r act
| abor 7,438.81 2,270.81 5, 168. 00
Wl | s Fargo
bank charge 4,510. 00 784. 00 3,726.00
Drug expenses 11, 559. 62 1, 559. 62 - 0-
Medi cal
copaynment 100. 00 100. 00 - 0-

! These anpunts are set forth in petitioner’s brief as
opposed to the proposed return submtted to respondent in
connection with the pretrial activity.

5(...continued)
be al |l owabl e. Accordingly, we need not delve into that nuance.
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As the above schedul e reveal s, respondent has fully conceded
the health insurance, drug expense, and nedi cal copaynent itens.
Wth respect to the drug expense and nedi cal copaynent itens,
however, respondent’s concession includes the stipulation that
t hey woul d be deductible only on Schedule A, Item zed Deducti ons,
of petitioner’s 2002 Form 1040 subject to the Iimtations inposed
on such deducti ons. Respondent’s concession that $6,883.28 is
deductible on petitioner’s Form 1120S is prenised on a $2, 065
increase in petitioner’s incone on his Form 1040 under section
162(1). Therefore, the net effect of this itemin the context of
this case is a $4,818. 28 deducti on.

We therefore consider the remaining four deduction itens.

1. Tel ephone--Petitioner clainmed $3,307.90 for tel ephone
and respondent conceded that petitioner is entitled to $3,107.90
or $200 |l ess than the amount clainmed. The remaining $200 is
represented by a check with a notation that it was for “Sprint
Residential”. Petitioner has not shown that the $200 was
expended for a business purpose, and we hold that he is entitled
to the anobunt conceded by respondent, $3,107.90, for business
t el ephone for 2002.

2. Ofice Supplies--Petitioner originally clainmed $5,200. 36

as office expenses, and on brief he clained the reduced anount of
$4,886.31. Respondent concedes that petitioner is entitled to
$309.51 of office expenses for 2002. Petitioner provided checks

in support of his reduced claimof $4,886.31. Mst of the checks
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were made to the order of Staples, Kinkos, Yes G aphics, or
Ofice Max. Wth the exception of a $324.05 check to Yes
G aphics for “Historical Research” on a book that petitioner was
witing, we find the anounts set forth on the checks to the
above-1listed payees are deductible. Petitioner provided five
checks to “Mac Repairs” for repair of his conputer and we hold
t he amounts are deductible. Petitioner’s checks witten to the
| ocal newspaper (Wodburn |Independent) in the amounts of $39. 40
and $34.40 were for subrent of petitioner’s office space. Those
two anounts are not deducti bl e because the office property was
either jointly owned or owned solely by petitioner’s wife and it
has not been shown what portion, if any, is attributable to
petitioner. Additionally, incone fromrenting the office has not
been shown to be included in respondent’s determ nation.
Finally, petitioner provided checks witten to Fry’s, but he was
unabl e to specify the itens purchased and accordingly is not
entitled to deduct the anmounts shown on the Fry' s checks as
busi ness expenses. Overall, petitioner is entitled to deduct
$4, 036. 03% for office supplies.

3. Contract Labor--Court Reporter’'s Fees--Petitioner

cl ai med $7,438.81 for contract |abor, and respondent has conceded
$2,270.81 of the anmount clained. O the renmining $5, 168,

petitioner provided evidence of the paynent by check of $1, 100

6 This anmpunt includes the anpbunt of respondent’s concession
of $309. 51.
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whi ch he has adequately identified as having been expended for
fees paid to a court reporter in connection with the handling of
a case. He did not, however, recall which case in particular was
i nvol ved and/ or whet her he was rei nbursed by the client.
Petitioner did not provide records which would have identified
whet her any rei nbursenment he may have recei ved had been i ncl uded
in the income he reported. Under those circunstances we nust
hol d that petitioner has not shown that he is entitled to deduct
$1, 100 for court reporter’s fees.

Several of the checks petitioner produced were identified as
paynents to an attorney and others who assisted petitioner in his
busi ness activity. Wth respect to sonme of those itens
petitioner did not have a record, nor could he recall the
specific case or the assistance provided. Accordingly,
petitioner has not shown entitlenent to a deduction with respect
to those. Concerning $2,844 paid to Alicia Charapata, petitioner
expl ai ned that she worked in his office during the summer of 2002
assisting himas a secretary and file clerk. As those anounts
were for general overhead and not for a specific case or client,
the Court finds that it is unlikely that those anobunts were
rei nbursed by clients, and we hold themto be deducti bl e.
Concerning all other clained expenses, petitioner’s |ack of
specificity and the possibility of client reinbursement, and/or
the subject matter of the expense (i.e., building naintenance),

render these itens not deducti bl e.
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Accordingly, petitioner is entitled to $2,844 in addition to

the $2,270.81 conceded by respondent for a total of $5,114.81 for
contract |abor for 2002.

4. \Wells Fargo Bank Charges--Petitioner incurred $4,510 in

overdraft charges in connection with his Wells Fargo Bank
account. Respondent has conceded that petitioner is entitled to
deduct $784 of those charges and that the remaining $3,726 is not
deducti bl e because the charges were caused by petitioner’s errors
and such expenditures are not reasonable. The overdraft charges
for 2002 were caused because petitioner mscal culated his bank
bal ance on 21 occasions where he wote multiple checks and the
bank charged him $32 per check because of the overdrafts.
Accordingly, on the occasion of petitioner’s 21 overdrafts, he
was charged $21 for an average of five to six checks that caused
the overdraft. Petitioner admts that it was his m scal cul ati ons
t hat caused the overdraft.

Respondent, referencing the statute and several cases,
argues that to be deducti bl e, business expenses nust be, anopng
ot her things, “reasonable”. The question here, therefore, is
whet her petitioner’s actions were “reasonable”. Respondent
contends that the overdrafts were caused by petitioner’s errors
and are therefore unreasonable. It was ordinary and necessary
for petitioner to maintain a bank account and to pay his business
obligations by check. Cearly petitioner exhibited a | ack of

acunen, and the bank charges were a cost of his doing business.
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In Bailey v. Conmm ssioner, T.C. Mnp. 1991-385, affd.

wi t hout published opinion 968 F.2d 25 (11th Cr. 1992), this
Court disallowed bank overdraft charges which in 2 of 3 years
exceeded $30,000. The Court observed that “[the taxpayers]
continued their practice of incurring and payi ng overdraft
charges over a 3-year period, and the total anmounts paid were
substantial.” The taxpayers argued that they were having
financial difficulties and that they would intentionally overdraw
t heir bank account as a substitute or alternative to borrow ng
funds. The Court rejected the taxpayers’ argunent.

Petitioner’s overdraft charges were not the result of
intentional acts but a |lack of acunen. By conparison, the
overdraft charges he incurred for 2002 were substantially |ess
than (10 percent of) the charges in Bailey. Each business may
i ncur sonme expense due to carel essness or lack of ability, and in
this case we do not find the anount to be unreasonabl e.

Furt hernmore, and al though we do not wi sh to di scourage
respondent from negotiating settlenents and maki ng concessi ons,
we have sonme difficulty understandi ng why respondent thought that
$784 of bank charges was acceptable and that $3,726 was not.
Accordingly, we hold that petitioner is entitled to deduct $3,726
i n bank charges.

M scel | aneous Expenses

Petitioner clained the foll owi ng expenses and respondent has

made the foll ow ng concessi ons:
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Post age, FedEx

UPS

California office
utility

Hi storical book

research
Legal research

Case costs and
facility rental

Cal i forni a busi ness
expense

California office
rent

St or age expense

Fax-n-file

Conference call fees
California auto

Cost co

Interest paid

O egon office
utility

Pr of essi onal dues
Oregon auto fuel
Book expense

Har dwar e and
mai nt enance

Angel a Grover’s
services

Bank of Anerica
char ges
M sc. busi ness

Addi tional Cali -
forni a expenses

Ki nkos

Amount
d ai ned

$3,425.54

671. 00

824. 05

204. 00

7,819. 50

416. 38

18, 000. 00
895. 00

1, 289. 07

450. 36
4,317. 82
400. 00

9, 600. 00

2,027. 43
1, 000. 00
605. 00

1, 830. 00

572. 66

10, 000. 00

1, 800. 00

1, 684. 00

1, 100. 00

97. 63
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Anmpbunt Conceded
by Respondent

$3,425.54

10, 000. 00

1, 800. 00

Anpunt in
Dispute

-0-

$671. 00

824. 05

-0-

7,819. 50

416. 38

18, 000. 00
895. 00

1, 289. 07

450. 36
4,317. 82
400. 00

9, 600. 00

1, 890. 43
1, 000. 00
-0-

1, 830. 00

572. 66

-0-

-0-

1, 684. 00

1, 100. 00

97. 63
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Wth respect to the above-listed expenses that respondent
has not conceded, respondent argues, generally, that petitioner
has failed to carry his ultinmte burden of persuasion.

Respondent admits that petitioner may have provi ded docunentation
and testinony with respect to these itens, but that he did not
make argunment or advocate his position on brief. W consider
each itemto discern and deci de whether we agree with
respondent’ s argunents.

California Ofice Rent and UWility

Petitioner clainmed $18,000 and $671 for rent and utilities,
respectively, for his California office. Although petitioner
provi ded checks totaling $15,700 for the rent, there is a clear
pattern of $1,500 per nonth and regul ar paynments. There is no
guestion about the reasonabl e and necessary nature of these
expendi tures, and accordingly we hold that petitioner is entitled
to deduct the amounts cl ai ned.

Hi stori cal Book Research

Petitioner clainmed $824.05 for research on a book he
intended to wite involving World War 11. Respondent argues that
petitioner has not, to date, conpleted or published the book and
has not shown any connection with the business of his |egal
practice. In addition, these costs may constitute capital
expendi tures and/ or be personal because petitioner has not shown
his intent in connection with this book. Accordingly, we hold

that petitioner is not entitled to claimthe $824. 05 deducti on.
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Case Costs and Facility Rental, Legal Research, Fax-n-file, and
Conf erence Call Fees

Petitioner clained case costs and facility rental, |egal
research, Fax-n-file, and conference call fees in the amounts of
$7,819. 50, $204.00, $1,289.07, and $450. 36, respectively. Wth
respect to each claimed deduction petitioner produced checks
evi denci ng paynent of the anobunts. Respondent, anong ot her
argunents, contends that these types of expenses are normally
passed on to clients as reinbursabl e expendi tures made on the
client’s behalf. Petitioner’s failure to keep adequate records
of such things limts his ability to show whether these itens
were reinbursed by clients and/or whether they were included in
the incone figure petitioner presented. Accordingly, we nust
hold that petitioner is not entitled to deduct $7,819. 50,
$204. 00, $1,289.07, and $450. 36, respectively. W note that
petitioner’s failure to keep adequate records was of his own
doi ng and the sole cause of this seem ngly harsh result.

California Business Expense, Storage Expense, Oregon Ofice
Utilities

Petitioner clained California business expense, storage
expense, and Oregon office utilities of $416.38, $895, and
$2,027. 43, respectively. Wth respect to each cl ai med deduction
petitioner produced checks evidencing paynent of the anpunts.
Unlike the itens clained that are rei nbursable by clients, these

itenms are part of petitioner’s business overhead. Accordingly
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we hold that petitioner is entitled to deduct $416. 38, $895. 00,
and $2,027. 43, respectively.

| nt erest Pai d

Petitioner clained $9,600 as interest paid on his O egon
office property. 1In addition to a mathematical error under which
t he $9, 600 was overstated by $3,300, petitioner did not provide
substantiation of this anmount. Even if petitioner had provided
substantiation, the real property was owned either by or jointly
with petitioner’s wife. Because petitioner and his wife did not
file ajoint return and without nore information, it would be
i npossible to allocate the incone and expenses even if petitioner
had provided sufficient substantiation of the anpbunts. For those
reasons, we hold that petitioner is not entitled to the $9, 600
deduction for interest.

California Auto, Costco, Professional Dues, Book Expense,

Har dwar e and Mi nt enance, M scel | aneous Busi ness, Additi onal
California Expenses, and Ki nkos

Petitioner clainmed deductions for California Auto, Costco,
pr of essi onal dues, book expense, hardware and mai nt enance,
m scel | aneous busi ness, additional California expenses, and
Ki nkos of $4,317.82, $400, $1,000, $1,830, $572.66, $1684,
$1, 100, and $97.63, respectively. Wth respect to these clai ned
deductions, petitioner failed to provide substantiation and,
essentially, nmade the claimbased on his having reported it on
the return docunent that he provided to respondent for purposes

of this case. |In other respects, petitioner has failed to
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provi de the business purpose with respect these itens.
Accordingly, petitioner is not entitled to deduct anmounts of
$4, 317. 82, $400, $1,000, $1,830, $572.66, $1,684, $1,100, and
$97. 63, respectively.

Summary of Adj ustnents

The purpose of going through each of petitioner’s clained
deductions is to determ ne whether petitioner’s information would
result in an incone tax deficiency snmaller than the $5, 903
determ ned by respondent. On the basis of our hol dings,
petitioner’s inconme tax deficiency would not be reduced bel ow the
anount determ ned by respondent. In the notice of deficiency,
respondent’ s determ nation of an incone tax deficiency was based
on total income of $26,096, which resulted in taxable income of
$17,329 after considering a $3,000 personal exenption and a
$3, 925 standard deduction. It thus appears that petitioner has
not been able to show that his inconme was | ess than the anount
determ ned by respondent, and we accordingly hold that

respondent’s incone tax deficiency for 2002 is sustained.’

" At the conclusion of trial, respondent made an oral
nmotion to conformthe pleadings (Rule 41(b)(1)) to the proof. In
ef fect, respondent sought to have the Court use as its starting
point in calculating any deficiency the incone petitioner
reported on the tax return submtted to respondent before trial.
The record in this case does not support a finding that
petitioner’s income was nore or |ess than the anount determ ned
by respondent in the notice of deficiency. Accordingly,
respondent’s notion will be deni ed.
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Additions to Tax for Failure To File, Pay, and Make Esti mat ed
Paynent s

Petitioner first argues that no additions to tax are due
because there is no inconme tax deficiency. Now that the Court
has decided that the incone tax deficiency is to be sustained, we
consi der petitioner’s secondary argunents. Section 7491(c)
pl aces on respondent a burden of production with respect to the
additions to tax. The evidence in the record shows that no
return was filed or estimates made. Accordingly, respondent has
carried the burden of production with respect to the addition to
tax under section 6651(a)(1).

Section 6651(a)(1l) provides for an addition to tax for
failure to tinely file a return unless it can be shown that such
failure is due to reasonabl e cause and not due to willfu
neglect. Petitioner bears the burden of proving that his failure
to file was due to reasonabl e cause and not wllful neglect. See

Fi scher v. Comm ssioner, 50 T.C. 164 (1968).

Petitioner contends that his failure to file is due to

reasonabl e cause because his wife becane ill during 2002 and the
effects of that illness continued through 2002 and into
subsequent years. Petitioner also contends that his 2004 ill ness

presents a basis for reasonable cause. Petitioner contends that
his wife kept his books and that he relied upon her for the

i nformati on necessary to file.
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Petitioner has a duty to file his return, and the extent to
which the Court will treat his reliance upon others as reasonabl e
cause for failing to neet his filing obligation is Iimted.

United States v. Boyle, 469 U S. 241 (1985). Petitioner,

al t hough continuing to travel regularly to California for

busi ness purposes, clainms that his wife’'s illness inpeded his
ability to file a return by April 15, 2003. Although the Court
synpat hi zes with petitioner’s circunstances, his failure to file
was not due to reasonable cause. W also note that several years
later in 2006, when respondent sent petitioner a notice of
deficiency, his tax return and/ or underlying records remai ned
unfil ed/unprepared. |In these circunstances we cannot accept
petitioner’s contention that his failure to file was for
reasonabl e cause, and we so find. Petitioner is therefore liable
for an addition to tax for failure to file his 2002 return.

Late Paynent Addition to Tax

Section 6651(a)(2) provides for an addition to tax for
failure to pay the anmount of tax shown on a return. The addition
to tax under section 6651(a)(2) applies only when an anmount of

tax is shown on a return. See Cabirac v. Commi ssioner, 120 T.C.

163, 170 (2003). Petitioner failed to file a return before the

i ssuance of the notice of deficiency. After the issuance of the
notice of deficiency petitioner submtted return docunents to
respondent for purposes of pretrial devel opnent of the case. The

return docunents were not filed, and no assessnents of tax based
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upon those docunents were nmade. Those docunents were nade,
accordingly, not “returns” in the neaning of the statute. 1d. at
170-174. Respondent has failed to carry his section 7491(c)
burden of production; i.e., showing a “return” with unpaid

bal ance.® Accordingly, there can be no addition to tax under
section 6651(a)(2) in this case for lack of an unpaid anount of
tax shown on a return.

Fai lure To Pay Esti mated Taxes

Section 6654 inposes an addition to tax for failure to pay
estimated taxes. Respondent’s burden of production with respect
to section 6654 is to show, at a mninmum that petitioner had a

requi red annual paynent under section 6654(d). See Weeler v.

Conmi ssi oner, 127 T.C. 200, 212 (2006), affd. 521 F.3d 1289 (10th

Cr. 2008). 1In order to neet that burden, respondent nust

provi de information about the filing of a prior year return.
Respondent contended that petitioner did not file a return for
2001, which is sufficient evidence to neet that burden. Section
6654 does not provide for a reasonabl e cause exception fromthe
addition to tax, and petitioner has not shown that he neets any
of the other criteria for an exception fromthe addition to tax
under section 6654(e). Accordingly, petitioner is liable for the

addition to tax for failure to pay estimted taxes.

8 W note that there was no evidence of substitutes for
returns filed under sec. 6020(b) and that the docunents
petitioner submtted to respondent after the issuance of the
notice of deficiency reflected |osses and only limted potenti al
for tax liability.



To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




