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CERBER, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986 as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.



-2 -
this opinion shall not be treated as precedent for any other
case.

Respondent notified petitioner of the intent to file notices
of Federal tax lien and to proceed by levy with collection of
petitioner’s 2004 and 2005 incone tax liabilities. Petitioner
sought adm ni strative review and subsequently petitioned this
Court for relief fromrespondent’s determ nation to proceed with
collection. After this case had been cal endared for trial at the
Cct ober 26, 2009, Las Vegas, Nevada, trial session of this Court
respondent filed a notion for summary judgnent, which was
cal endared for a hearing at the trial session. Petitioner did
not respond to respondent’s notion or appear at the schedul ed
hearing. The question we consider is whether there was an abuse
of discretion in respondent’s determnation to proceed with
collection activity.

Backgr ound

Respondent sent petitioner, for her 2004 and 2005 tax years,
a notice of intent to levy and a notice of Federal tax lien on
February 25 and April 4, 2008, respectively. Petitioner sought a
hearing with respect to both notices, and a single hearing was
schedul ed for both. Respondent issued one determ nation
approving the filing of the notices and decision to proceed with
collection and petitioner tinely petitioned this Court to

commence this collection proceeding (collection case).
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For 2004 and 2005 petitioner filed Federal incone tax
returns reflecting a self-assessed and unpaid tax liability for
each year. Respondent audited both returns and on August 11
2008, issued notices of deficiency in income tax from which
petitioner filed one single petition to commence a deficiency
proceeding in this Court, which has been designated docket No.
29843- 08S (deficiency case).? The collection and deficiency cases
were placed on this Court’s COctober 26, 2009, trial session at
Las Vegas, Nevada. Petitioner failed to appear at the trial
session, and respondent filed a notion to dismss for |ack of
prosecution in the deficiency case. Subsequently, on Novenber
12, 2009, the Court granted respondent’s notion in the deficiency
case and entered an order of dism ssal and decision with respect
to the income tax deficiencies for 2004 and 2005.

In seeking an adm nistrative hearing regarding collection,
petitioner explained that her reason was that she “di sputes the
underlying litability * * * [and that she] cannot afford to pay
the liability and wshes it to be shown as currently not
collectible.” Petitioner was contacted by the Appeals Ofice
during May and June 2008 regardi ng her request for a hearing. On

July 1, 2008, the settlenent officer sent petitioner a letter

2As explained later, petitioner filed for bankruptcy during
July 2008. It is noted that the issuance of the notices of
deficiency was not affected by the bankruptcy proceeding.
Petitioner’s tine to file a petition, however, was suspended by
sec. 6213(f) and 11 U.S.C. sec. 362(a)(8) (2006).
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setting July 31, 2008, for a face-to-face hearing and requested
that petitioner conplete and submt a Form 433-A, Collection

I nformation Statenent for Wage Earners and Sel f - Enpl oyed

I ndi vidual s, to assist in the hearing process. On July 1, 2008,
petitioner filed for chapter 13 bankruptcy protection in the

U S Dstrict Court for the District of Nevada, and the

adm nistrative collection process and the hearing were suspended
during the pendency of the bankruptcy proceeding. Petitioner’s
bankruptcy case was di sm ssed on Septenber 22, 2008, no discharge
was issued, and petitioner’s 2004 and 2005 sel f-assessed tax
liabilities remai ned outstandi ng and unsati sfi ed.

On Septenber 26, 2008, respondent proposed an Qctober 29,
2008, hearing date. Petitioner’s representative advised
respondent on Cctober 28, 2008, that he no |onger represented her
and that he woul d advise petitioner of the hearing date.
Petitioner did not appear for the October 29, 2008, hearing. On
Cct ober 29, 2008, petitioner was sent notification of a new
heari ng date, Novenber 13, 2008, but petitioner did not appear
for that schedul ed hearing. The settlenent officer issued a
Noti ce of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 on Novenber 26, 2008, from which

petitioner sought review by this Court.
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Di scussi on

Summary judgnent may be granted when there is no genuine
issue of material fact and a decision may be rendered as a matter

of law. Rule 121(b); Sundstrand Corp. v. Conm ssioner, 98 T.C.

518, 520 (1992), affd. 17 F.3d 965 (7th Cr. 1994). The opposing
party cannot rest upon nere allegations or denials in his

pl eadings. Rule 121(d). The noving party bears the burden of
proving that there is no genuine issue of material fact, and
factual inferences will be read in a nmanner nost favorable to the

party opposing summary judgnent. Dahlstromv. Conm ssioner, 85

T.C. 812, 821 (1985); Jacklin v. Comm ssioner, 79 T.C 340, 344

(1982). There is no dispute about the facts in this case, and it
is ripe for resolution, as a matter of |aw, by neans of sunmary
j udgnent .

Petitioner filed returns for 2004 and 2005 and reported
i ncone tax due but did not pay it. Followi ng an audit
exam nation respondent issued notices of deficiency for the sane
tax years, and petitioner petitioned this Court with respect to
those determ nations. Petitioner had the opportunity to question
the underlying nmerits of respondent’s deficiency determ nations
but failed to cone forward, and a decision was entered in the
deficiency case with respect to the incone tax as determned in

respondent’ s notices of deficiency.
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The summary judgnment notion we consider concerns
respondent’s collection activity for the self-assessed tax
liabilities. Regarding the self-assessed and unpaid tax
liabilities for 2004 and 2005, petitioner raised the underlying
merits of those assessnents and expl ai ned that she could not pay
the tax liabilities (apparently, she was seeking collection
alternatives). Petitioner was afforded two separate
opportunities for a face-to-face neeting regarding respondent’s
proposed collection activity. She did not attend either
schedul ed neeting, nor did she submt the requested Form 433-A so
that the settlenent officer could consider collection
alternatives. Petitioner’s failure to cone forward and/or to
rai se the question of the underlying nerits of her self-assessed
tax liabilities is of her own doing and is not an abuse of

di scretion on respondent’s part. See Ganelli v. Conm ssioner,

129 T.C 107 (2007). Accordingly, and because petitioner had
opportunities to question the nerits of the underlying
liabilities and did not, we consider respondent’s actions under
an abuse of discretion standard. See sec. 6330(c)(2)(B); Goza

v. Comm ssioner, 114 T.C 176 (2000).

In general, petitioner’s failure to cone forward and to
present her position results in no abuse of discretion by
respondent in sustaining the decision to approve the action of

filing the notices of lien and to go forward with coll ection
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activity by levy. Respondent also offered petitioner the
opportunity to present financial information so that collection
alternatives could be considered. Petitioner failed to submt
any information. It appears, fromthe affidavit supplied by
respondent and the determnation letter, that the settl enent
of ficer considered the verification requirenents. The settlenent
of ficer also considered the issues petitioner raised and whet her
t he proposed collection action balanced the need for efficient
collection wwth any legitimte concerns of petitioner.

Under these circunstances, respondent’s notion for summary
judgment will be granted, and the determ nation approving the
filing of lien notices and to proceed with collection was not an

abuse of discretion. To reflect the foregoing,

An appropriate order and

decision will be entered.




