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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COHEN, Judge: Respondent determ ned a deficiency of $2,381
in petitioner’s Federal inconme tax for 2001 and an addition to
tax of $592.41 under section 6651(a)(1l). After concessions by
respondent, the issues to be decided are: (1) Whether
conpensation that petitioner received in 2001 is taxable to him

and (2) whether petitioner is liable for the addition to tax.
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Unl ess otherw se indicated, all section references are to the
I nternal Revenue Code in effect for the year in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.
FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Petitioner resided on the All egany Reservation in New York at the
tinme that he filed his petition.

Petitioner is an enrolled Seneca Indian and a nenber of the
Haudenosaunee Confederacy (Six Nations).

During 2001, petitioner was enployed by Asplundh Tree Expert
Co. (Asplundh) to cut down trees. Petitioner was paid $21, 494 by
Aspl undh in 2001. From February 16 through March 31, 2001,
Aspl undh wi thhel d $470.26 from petitioner’s wages. Afterwards,
petitioner filed a Form W4, Enployee’s Wthhol ding Allowance
Certificate, claimng “exenpt” fromincone taxes. Petitioner did
not file a Federal incone tax return for 2001.

OPI NI ON

Section 1 inposes a tax on all taxable inconme. Section
61(a)(1l) includes in gross incone “all incone from whatever
source derived,” including conpensation for services. Respondent
determ ned that the anpbunts paid to petitioner by Asplundh were

taxabl e i ncome. Petitioner argues that these anpbunts are exenpt
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fromtax because he is a nmenber of the Seneca nation, which is
part of the unconquered Iroquois Confederacy, and he is stil
living on unconquered original land. He contends that he is not
a US citizen and that the U S. Constitution states “Indi ans not
Taxed”.

Native Americans are subject to the sane Federal incone tax

laws as are other U S. citizens unless there is an exenption

explicitly created by treaty or statute. Squire v. Capoenan, 351

US 1, 6 (1956); Estate of Poletti v. Conm ssioner, 99 T.C. 554,

557-558 (1992), affd. 34 F.3d 742 (9th Gr. 1994); see Allen v.

Conmi ssioner, T.C. Menp. 2006-11; see also Rev. Rul. 2006- 20,

2006-15 I .R B. 746. Any exenption nust be based on the clear and

unanbi guous | anguage of a statute or treaty. Squire v. Capoenan,

supra; see Allen v. Conm ssioner, supra. Petitioner has not

shown that any treaty or statute specifically exenpts any of his

conpensation. See George v. Conm ssioner, T.C Meno. 2006-121.

Respondent al so determ ned an addition to tax because
petitioner did not file his 2001 return. Respondent’s burden of
production under section 7491(c) is satisfied by our finding that
no return was filed in 2001. To avoid the addition to tax for
failure to file, petitioner has the burden of proving that the
failure to file did not result fromw |l Ilful neglect and was due

to reasonabl e cause. See United States v. Bovyle, 469 U S. 241,

245 (1985). To prove reasonabl e cause, a taxpayer nust show that
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he or she exercised ordinary business care and prudence but
nevertheless could not file the return when it was due. See

Crocker v. Comm ssioner, 92 T.C. 899, 913 (1989); sec. 301.6651-

1(c) (1), Proced. & Adm n. Regs. Because petitioner failed to
present any reasonabl e explanation for his failure to file,
respondent’'s determination with respect to the addition to tax
under section 6651(a)(1l) is sustained.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




