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VEMORANDUM OPI NI ON

HALPERN, Judge: By notice of deficiency (the notice),
respondent has determ ned deficiencies in, and accuracy-rel ated
penalties with respect to, petitioner’s Federal incone tax as

foll ows:



Penal ty
Year Defi ci ency Sec. 6662(a)
2003 $17, 994 $3, 599
2004 19, 240 3, 848
2005 23,216 3, 568

The issues for decision are whether, for those years,
petitioner: (1) Underreported his gross incone; (2) overstated
his deductions; and (3) is liable for the accuracy-rel ated
penal ties.

Unl ess otherw se stated, section references are to the
I nternal Revenue Code in effect for the years in issue, and Rul e
references are to the Tax Court Rules of Practice and Procedure.
We round all anmounts to the nearest dollar. Petitioner bears the
burden of proof. See Rule 142(a)(1).?

Backgr ound

Sonme facts are stipulated and are so found. The stipul ation
of facts, with acconpanying exhibits, is incorporated herein by
this reference.

Petitioner resided in Idaho at the tinme he filed the

petition (and the anmended petition) in this case.

Petitioner has not raised the issue of sec. 7491(a), which
shifts the burden of proof to the Comm ssioner in certain
situations. W conclude that sec. 7491(a) does not apply because
petitioner has not produced any evidence that he has satisfied
the preconditions for its application.
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During the years in issue, petitioner was a European history
prof essor at lIdaho State University, fromwhich he received
wages; was an attorney operating a legal clinic for |owincone
clients, fromwhom he received fees; and he owned three rental
properties, for which he received rents. During 2005, he
received interest incone.

Petitioner filed Federal incone tax returns for the years in
i ssue, reporting tax liabilities of $76, zero, and zero for those
years, respectively. Respondent exam ned those returns and
determ ned a deficiency in tax for each year principally on the
grounds that petitioner had underreported his taxable incone by
omtting itens of business and rental inconme and by clai m ng
deductions for business and rental expenses that he could not
substantiate. Respondent al so determ ned a section 6662(a)
accuracy-rel ated penalty for each year, asserting that petitioner
had underpaynents “attributable to substantial [understatenents]
of income tax” and had shown neither reasonabl e cause for the
under paynents nor that he acted in good faith.

Petitioner assigned error to respondent’s disall owance of
the cl ai ned deductions, arguing that he had offered cancel ed
checks, receipts, and invoices in support of those deductions.

Al t hough petitioner failed in the petition or the anended
petition (w thout distinction, petition) to assign error to

respondent’ s adjustnments increasing his gross incone, he clainmed
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at trial that he accurately reported all of his incone, and we
shall treat that issue as if raised in the petition. See Rule
41(b)(1). The section 6662(a) penalty is also before us.

At trial, petitioner introduced into evidence approximately
317 pages of uncategorized photocopi es of receipts, cancel ed
checks, invoices, and simlar docunents. He also offered copies
of Federal and State tax returns that he had submtted to
respondent during respondent’s exam nation. He nade no attenpt
to tie that evidence to respondent’s adjustnents underlying the
deficiencies in question. At the conclusion of the trial, we set
a schedule for briefing and provided petitioner with detail ed
instructions as to the formand content of briefs, directing him
to Rule 151(e), which addresses that subject. |In particular, we
cautioned himto set forth in response to each adjustnent nmade by
respondent the facts in evidence that he believed supported his
claimthat respondent erred in maeking that adjustnent.
Petitioner failed to file any brief.

Di scussi on

Deficiencies in Tax

We can dispose summarily of petitioner’s assignnment of error
to respondent’s determ nations of deficiencies in tax. W have
no question of substantive tax |aw before us; we have only
factual questions of whether petitioner failed to report all of

his itens of gross inconme and can substantiate his deductions.
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As stated, petitioner bears the burden of proof, which he nust

carry by a preponderance of the evidence.? See Merkel v.

2Thi s case involves unreported incone, and barring
stipulation to the contrary the venue for appeal is the Court of
Appeals for the Ninth Grcuit. See sec. 7482(b)(1)(A), (2). W
are therefore bound by a |ine of cases of the Court of Appeals
for the Ninth Crcuit beginning with Weinerskirch v.
Conmm ssioner, 596 F.2d 358 (9th Gr. 1979), revg. 67 T.C. 672
(1977), to which we defer in accordance with the doctrine of
&ol sen v. Commi ssioner, 54 T.C 742 (1970), affd. 445 F.2d 985
(10th Gr. 1971). E.g., Rodriguez v. Conm ssioner, T.C Meno.
2009-92. The general rule established by that |line of cases is
that, for the Comm ssioner to prevail in a case involving
unreported inconme, there nust be some evidentiary foundation
linking the taxpayer with the alleged i ncone-producing activity.
See Weinerskirch v. Conm ssioner, supra at 362. Although
Wei nerskirch dealt specifically wwth illegal unreported incone,
it is now well established that the Court of Appeals for the
Ninth Crcuit applies the Weinerskirch rule in all cases of
unreported i ncone where the taxpayer chall enges the
Comm ssioner’s determ nation on the nerits. E.g., Edwards v.
Conmm ssi oner, 680 F.2d 1268, 1270 (9th Gr. 1982) (stating, in a
case involving unreported income froman incone-generating auto
repai r business owned by the taxpayer: “W note, however, that
the Comm ssioner’s assertion of deficiencies are presunptively
correct once sonme substantive evidence is introduced
denonstrating that the taxpayer received unreported incone.
Wi nerskirch v. Conm ssioner, 596 F.2d 358, 360 (9th Cr
1979).7); Petzoldt v. Conm ssioner, 92 T.C 661, 689 (1989) (“the
Ninth Crcuit requires that respondent conme forward with
substantive evidence establishing a ‘mnimal evidentiary
foundation’ in all cases involving the receipt of unreported
i ncone to preserve the statutory notice’s presunption of
correctness”). At trial, petitioner testified that, for each
year in issue, he received wages fromldaho State University,
fees for his legal representation of |lowincone clients, and
rents fromhis rental properties. He reported sone interest
i ncone on his 2005 Federal incone tax return. Receipts of the
types enunerated are itens of gross incone, see sec. 61(a), and
the om ssion of receipts of those types forns the basis for
respondent’ s adjustnments increasing petitioner’s gross incone.
Respondent has, therefore, nmet his burden of show ng sources for
hi s adjustnents increasing petitioner’s gross inconme, and the
burden of proof is on petitioner.
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Comm ssioner, 109 T.C 463, 476 (1997), affd. 192 F.3d 844 (9th

Cr. 1999). “Atax return is not evidence of the truth of the

facts stated init.” Taylor v. Commi ssioner, T.C Meno. 2009-235

(citing Lawi nger v. Conm ssioner, 103 T.C 428, 438 (1994)). 1In

support of his claimthat his only inconme was what he reported on
his return and he has adequately substantiated all of his
deductions, petitioner offers us what anmounts in effect to a
shoebox full of papers. Petitioner has ignored our specific
instructions that he link his evidence to respondent’s

adj ustnents. W need not (and shall not) undertake the task of
sorting through the vol um nous evidence petitioner has provided
in an attenpt to see what is, and what is not, adequate
substantiation of the itens on petitioner’s returns.® Petitioner
has failed to carry his burden of proving that respondent erred

in determning the deficiencies in issue. See Patterson v.

Comm ssioner, T.C. Meno. 1979-362 (in determning that the

taxpayer failed to carry his burden of proving trade or business
items, we stated: “Petitioner has chosen to rely on what nay be
termed the ‘shoebox nethod’ of attachi ng photocopi es of numnerous

cash register tapes and of simlar bits of paper to his returns,

3Petitioner offered approximately 317 uncategorized and
unor gani zed pages of evidence, consisting of: 394 neal and
travel receipts; 51 invoices listing rental expenses; a 15-page
spreadsheet with 493 entries of advertising purchases; 59 pages
of respondent’s handwitten notes as to already all owed expenses;
and a Deed of Gft.
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wi t hout making any effort on the returns or on brief, and only a
slight effort in oral testinony, to link any itemto a deductible
trade or business expense transaction.”).

1. Accuracy-Related Penalty

Section 6662 inposes a penalty equal to 20 percent of the
portion of any underpaynent which is attributable to, anong ot her
t hi ngs, a substantial understatenent of incone tax. Sec. 6662(a)
and (b)(2). An understatenent of income tax is deenmed substanti al
if it exceeds the greater of: (1) 10 percent of the tax required
to be shown on the return for the taxable year, or (2) $5, 000.
Sec. 6662(d)(1)(A). For those purposes, the anmobunt of an
understatenment is reduced to the extent it is attributable to a
position: (1) For which there is substantial authority, or (2)
whi ch the taxpayer adequately disclosed on his return and for
which there is a reasonable basis. Sec. 6662(d)(2)(B). In
addi tion, the section 6662 penalty does not apply to the extent
t he taxpayer can show that there was reasonabl e cause for the
under paynent and that he acted in good faith with respect thereto.
Sec. 6664(c)(1).

Gving effect to respondent’s adjustnents in the notice,
petitioner’s underpaynents are $17,994, $19, 240, and $17, 841 for

2003, 2004, and 2005, respectively.* The taxes required to be

“Taki ng i nto account an understatenent of prepaynent credits
of $5,375 for 2005.
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shown on petitioner’s returns were $18, 070, $19, 240, and $23, 216
for those years, respectively. Since petitioner’s understatenents
exceed 10 percent of the tax required to be shown on the returns--
$1,807 in 2003, $1,924 in 2004, and $2,322 in 2005--those
understatenents are substantial within the neaning of section
6662(d) (1) (A).

Respondent bears the burden of production with respect to the
section 6662(a) penalty. See sec. 7491(c). W have previously
stated that the “burden i nposed by section 7491(c) is only to cone
forward with evidence regardi ng the appropriateness of applying a
particular addition to tax or penalty to the taxpayer.” Good v.

Comm ssioner, T.C Menp. 2008-245. Respondent has satisfied his

burden of production. Nevertheless, the accuracy-related penalty
specified by section 6662(a) is not inposed with respect to any
portion of the underpaynent as to which the taxpayer has acted

wi th reasonabl e cause and good faith. Sec. 6664(c)(1). The

t axpayer bears the burden of proving his entitlenent to section

6664(c)(1) relief. H gbee v. Comm ssioner, 116 T.C 438, 446

(2001). Petitioner did not at trial specifically address the
section 6662 penalty, and our exam nation of the evidence before
us fails to denonstrate that petitioner acted with reasonabl e
cause and good faith. Petitioner has failed to carry his burden
of showing his entitlenent to any relief fromthe penalty, and we

shall sustain it.



[11. Concl usion

For the foregoing reasons,

Deci sion will be entered

for respondent.




