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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references

are to the Internal Revenue Code in effect for the year in issue,
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and all Rule references are to the Tax Court Rules of Practice
and Procedure.

For 2004 respondent determ ned a deficiency of $15,551 in
petitioners’ Federal incone tax and an addition to tax of
$3,887. 75 pursuant to section 6651(a)(1). The issues for
deci sion! are whether petitioners: (1) Are entitled to a
deduction of $46,100 for | osses sustained in a joint venture; and
(2) are subject to the addition to tax pursuant to section
6651(a) (1) .

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Wen petitioners filed
their petition, they resided in the State of Washi ngton.
Petitioners filed their 2004 Form 1040, U.S. Individual
| nconme Tax Return, on or about Cctober 17, 2006. They
subsequent |y anended their 2004 return on or about May 11, 2007.
On their anended return petitioners clained on Schedule C, Profit
or Loss From Busi ness, $46, 100 of cost of goods sold (CGS),

reflecting | osses sustained froma joint venture agreenent.

!Respondent conceded that Matthew Harris (petitioner) is
entitled to a deduction for comm ssion fees paid to his daughter.
Petitioner conceded that he is not entitled to a deduction for
cl ai med conm ssion fees paid to Deborah Mace-Harris.

Petitioner’s self-enploynent tax adjustnment is a
conput ational adjustnent and will be resolved consistent wth the
Court’ s deci sion.
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Petitioner entered into a joint venture agreenent
(agreenment) dated January 19, 2004, with Jebuni |nport? (Jebuni)
to devel op and execute a purchase contract wwth Fred Meyer, a
regional nultidepartnental store, for manufactured goods.
Petitioner agreed to provide funds for the upfront costs of
manuf acturi ng the goods, and Jebuni agreed to purchase the
material and hire the artisans. The agreenent specified that
when Jebuni obtai ned paynent from Fred Meyer, Jebuni woul d repay
petitioner for his original investnent, and petitioner would al so
recei ve a 30-percent share of the proceeds.

On Cctober 8, 2004, Fred Meyer executed a purchase order
with Jebuni for the manufactured goods. The purchase order
specified that the goods were to be shipped on February 20, 2005.

Petitioner provided funding for the venture and Jebuni
manuf actured the goods consistent with their agreenment. Jebun
delivered the goods to Fred Meyer and was paid for the delivery.
But Jebuni never repaid petitioner his advance funding or paid
over his share of the proceeds.

Respondent issued to petitioners a notice of deficiency
di sall owi ng petitioners’ claimd CGS for 2004 and $4, 357 of
petitioners’ clainmed deduction for comm ssions and fees of

$4, 607.

2Jebuni was involved in ch. 13 bankruptcy proceedi ngs
t hr oughout 2004.
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Di scussi on

Burden of Proof

CGenerally, the Comm ssioner’s determ nations are presuned
correct, and the taxpayer bears the burden of proving that those

determ nations are erroneous.® Rule 142(a); see I NDOPCO Inc. v.

Comm ssioner, 503 U.S. 79, 84 (1992); Wl ch v. Helvering, 290

U S. 111, 115 (1933).
Al t hough petitioner characterized the clained | oss as CGS
and respondent did not correct this characterization,*

petitioner’s funding for the agreement did not constitute CGS.°

3Petitioner has not clainmed or shown that he neets the
requi renents under sec. 7491(a) to shift the burden of proof to
respondent as to any factual issue relating to his liability for
t ax.

“‘Respondent’s counsel continually referred to CGS as “a
Schedul e C deduction”. As we explained in Lawson v.
Comm ssioner, T.C Menp. 1994-286, CGS is taken into account in
conputing gross incone and is not an item of deduction. See also
Metra Chem Corp. v. Conm ssioner, 88 T.C. 654, 661 (1987).

°Sec. 263A provides the rule for inclusion in inventory
costs of certain expenses. The direct cost of: (1) Property
produced by the taxpayer; or (2) property acquired by the
taxpayer for resale, which is inventory in the hands of the
t axpayer, shall be included in inventory costs. Sec. 263A(a)(1),
(b). Petitioner did not produce or acquire property for resale
during 2004. Jebuni manufactured the goods and sold themto Fred
Meyer. Petitioner sinply provided funds for the upfront costs
for the manufacture of the goods pursuant to the joint venture
agreenent, and Jebuni was the party responsible for manufacturing
and selling the goods.
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Petitioner’s investnment, rather, resulted in a loss and if
properly substantiated may be deducti bl e pursuant to section 165.
See sec. 165(a), (c).

1. Loss Deducti on

Deductions are strictly a matter of |egislative grace, and
t axpayers nust satisfy the specific requirenents for any

deduction clainmed. See |INDOPCO, Inc. v. Commi ssioner, supra at

84; New Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).
Taxpayers bear the burden of substantiating the anmount and

pur pose of any cl ai ned deduction. See Hradesky v. Conmm ssioner,

65 T.C. 87 (1975), affd. per curiam540 F.2d 821 (5th Cr. 1976).

Section 165(a) allows a deduction for any |oss sustained
during the taxable year and not conpensated for by insurance or
otherwise. Wth respect to individuals, deductions for |osses
are limted, as is relevant here, to losses incurred in any
transaction entered into for profit. Sec. 165(c). |In order for
the loss to be deductible, the | oss nmust be evidenced by a closed
and conpl eted transaction, fixed by an identifiable event, and
actual ly sustained during the taxable year. Sec. 1.165-1(b),
| ncone Tax Regs. A loss shall be allowed as a deduction under
section 165(a) only for the taxable year in which the loss is
sustained. Sec. 1.165-1(d)(1), Incone Tax Regs.

Petitioner presented records and testified that he provided

Jebuni wth the funds necessary to manufacture the goods pursuant
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to their agreement. The Court is satisfied that petitioner has
substanti ated that he paid Jebuni $10, 100° i n 2004 pursuant to
their agreenment. Accordingly, if petitioner sustained a |oss
attributable to the joint venture agreenment in 2004, he will be
entitled to deduct the anmount of the |oss.

Petitioner clainmed on his 2004 anended return, filed in
2007, a loss related to the agreenent with Jebuni and argued that
he sustained the | oss in 2004 because Jebuni was in bankruptcy
during 2004.

Petitioner’s agreenent with Jebuni specified that the
agreenent “shall continue until the Venture is conpleted”’ and
that “After the collection of all proceeds fromthe Venture are
conpl eted” petitioner would receive repaynent of the advance
funding. Under the Fred Meyer purchase order the shipnent date
for the goods was not until February 20, 2005; thus, the purchase
order was not conplete until Jebuni shipped the goods on February

20, 2005. Jebuni was not obligated to pay petitioner until there

SPetitioner testified that he sent six wire transfers to
Jebuni in 2004. He provided copies of two wre transfer receipts
totaling $10, 100, with Jebuni as the beneficiary. Petitioner
authorized the four remaining wire transfers via tel ephone and
consequently did not obtain wire transfer receipts for those
transfers. |Instead, petitioner obtained a signed letter fromhis
bank confirmng that in 2004 he authorized four wire transfers
via tel ephone in favor of Jebuni. But the letter did not
indicate the anmounts of the remaining four wire transfers.

"The Venture, according to the agreenent, refers to the sale
of manufactured goods to Fred Meyer.
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was a closed and conpl eted transaction pursuant to their
agreenent upon delivery of the goods. See Gornman v.

Conmi ssioner, T.C. Menp. 1990-136; Casey v. Commi ssioner, T.C

Meno. 1988-170, affd. w thout published opinion 876 F.2d 899

(11th Gr. 1989); Carpenter v. Conm ssioner, T.C Meno. 1981-551.

Petitioner could be certain of nonpaynent and realize a |l oss only
after Jebuni satisfied the Fred Meyer purchase order, received
paynment from Fred Meyer, and then refused to pay petitioner. The
certainty of nonpaynent did not occur in 2004; therefore,
petitioner did not sustain a loss in 2004. Accordingly,
respondent’s determ nation i s sustained.

[11. Section 6651(a)(1) Addition to Tax

Section 7491(c) inposes on the Conmm ssioner the burden of
production in any court proceeding with respect to the liability
of any individual for penalties and additions to tax. Hi gbee v.

Comm ssioner, 116 T.C 438, 446 (2001); Trowbridge v.

Conmi ssioner, T.C. Menp. 2003-164. In order to nmeet the burden

of production under section 7491(c), the Conm ssioner need only
make a prima facie case that inposition of the penalty or the

addition to tax is appropriate. Higbee v. Conm ssioner, supra.

Once the Conm ssioner neets his burden of production
regarding the addition to tax, the burden of proof remains on the
t axpayer, who nmust prove that the failure to file was: (1) Due

to reasonabl e cause; and (2) not due to wllful neglect. Sec.
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6651(a)(1); United States v. Boyle, 469 U S. 241, 245 (1985);

Hi gbee v. Commi ssioner, supra at 446-447.

Afailure to file a tinely Federal incone tax return is due
to reasonabl e cause if the taxpayer exercised ordi nary busi ness
care and prudence and neverthel ess was unable to file the return

within the prescribed tine. Barkley v. Comm ssioner, T.C. Mno.

2004- 287; sec. 301.6651-1(c)(1), Proced. & Adm n. Regs. WIIful
negl ect nmeans a conscious, intentional failure or reckless

i ndi fference. United States v. Boyle, supra at 245.

Petitioner’s 2004 Federal inconme tax return was due on Apri
15, 2005, and was not filed until on or about October 1, 2006.
Therefore, respondent has net his burden of production.

Petitioner testified that when his father passed away in
2004, petitioner traveled to Phil adel phia on several occasions to
assist his nother, who had difficulty dealing wwth the tragedy.

Al t hough the Court commends petitioner in assisting his nother
during this difficult time, petitioners presented no additional
evi dence as to why they could not, 1 year follow ng the passing
of petitioner’s father, tinely file their return. 1In addition,
they did not file their return for a full year and a half after
the due date of the return and failed to present additional
reasonabl e cause for their failure to tinely file their return as

requi red by section 6651(a)(1). Accordingly, respondent’s
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determ nation of an addition to tax under section 6651(a)(1l) is
sust ai ned.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




