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DEAN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7463 of the Internal Revenue Code.

Unl ess ot herw se indicated, subsequent section references are to
the Internal Revenue Code as in effect for the year at issue, and
all Rule references are to the Tax Court Rules of Practice and
Procedure. The decision to be entered is not revi ewabl e by any

ot her court, and this opinion should not be cited as authority.
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Respondent determ ned for 2001 a deficiency in petitioners’
Federal incone tax of $3,015 and an accuracy-related penalty
under section 6662 of $603.

Petitioners concede their deductions for: (a) Medical
expenses; (b) personal property taxes of $126; (c) a charitable
contribution of $5,000 worth of num smatic itenms, and $4, 106 in
carryover contributions froma prior year; and (d) “asset
protection expense’. Respondent concedes that petitioners are
entitled to deductions for real estate taxes of $849 and a
charitable gift of $5,000 worth of philatelic itens.

The issues for decision are: (1) Wiether petitioners are
entitled to item zed deductions for (a) additional charitable
gifts in cash and in kind, and (b) a casualty or theft |oss of
$5,679, and (2) whether petitioners are liable for the accuracy-
rel ated penalty under section 6662 due to negligence.

The stipulated facts and exhibits received in evidence are
i ncorporated herein by reference. At the time the petition was
filed, petitioners resided in Phoenix, Arizona.

Backgr ound

Petitioners were married in 1996 and “combi ned two adul t
househol ds into one small house.” Norman John Haas |1
(petitioner), worked for Honeywell International, Inc., and Susan

Renee Haas was enpl oyed as a registered nurse during 2001.



Petitioners' Charitable Gfts

On their Federal incone tax return for 2001, petitioners
deducted on Schedule A, Item zed Deductions, gifts to charity of
$15,663. Included in the total was $300 as “gifts by cash or
check” and $11, 347 as gifts “other than by cash or check”

Petitioners also included with their return four Forns 8283,
Noncash Charitable Contributions. Two of the Forns 8283 i st
donations to the Salvation Arny valued at $500 each on five
dates, consisting of “Msc. Antiques: Furniture, Toys, Ganes,
Signs, Pottery, China, dassware, Etc.” A third formlists *“Sun
Cties Animal Rescue” as the donee also of “Msc. Antiques:
Furniture, Toys, Ganes, Signs, Pottery, China, d assware, Etc.”
and Goodwi || as the donee of “Like New TV & 5 Bags of Fashon
[sic] Cothes, Like New Coutch [sic] & 2 Chairs & 5 Boxes
Househol d Goods”. As with the other two fornms, the latter lists
donations on five dates, three valued at $500, one at $300, and
one at $200. The fourth Form 8283 relates to philatelic and
num smatic gifts on which the parties have cone to agreenent.

Petitioners’ Casualty or Theft Loss

Petitioners also deducted on Schedul e A casualty and theft
| osses of $5,679. Form 4684, Casualties and Thefts, which was
included with petitioners’ tax return, described the affected
property as a 1991 Chevrolet Silverado Extra Cab pickup truck

(truck). Petitioners reported on the formthat the truck had a
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cost basis of $20,000, a fair market value before the casualty or
theft of $13,000, and a fair market value after the casualty or
theft of $2,000.

Petitioner filed a report of a stolen vehicle on February
10, 2001, with the Phoenix Police Departnment. The report
i ncludes, along with other information, a valuation of the truck
at $1,000 and states that the truck had been driven approximtely
150,000 mles by the date of the theft. Oher notations in the
report indicate that there was a toolbox in the rear of the truck
and that the vehicle was insured by “All state”.

According to a supplenental police report on the incident,
petitioners’ truck was recovered on February 12, 2001. In
addition to repeating nuch of the information recorded in the
original report, the supplenental report states that “The vehicle
was stopped by the Border Patrol at the Sunsites Texaco Fuel
Station. The vehicle has extensive danage to the exterior and
interior. There was no tool box in the bed of the truck.”

The Certificate of Title for the truck indicates that the
“Factory List Price” was $13,065, and that title was transferred
to petitioner on June 14, 1994, with an odoneter readi ng of
51,023 mles. Judging fromother information in the Certificate
of Title, petitioner is the third owmer of the truck. A copy of

t he Cochise County Sheriff’s Departnent Vehicle Renoval Report
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shows that the odoneter indicated 152,759 mles when the truck
was recover ed.

The parties stipulated a portion of the January-April 2001
Edition of the Kelly Blue Book O der Car Guide 1981-1994 Model s
(Blue Book) that provides a range of values in 2001 for 1991
nmodel trucks, including petitioners’ nmake and nodel .

Di scussi on

The Comm ssioner’s determ nations are presuned correct, and
general ly taxpayers bear the burden of proving otherwi se. Rule
142(a)(1). Petitioners have neither argued for nor net the
requirenents for the application of section 7491(a). Because
section 7491(a) is not here applicable, the burden of proof does
not shift to the Comm ssioner.

Petitioners' Charitable Gfts

Respondent deni ed petitioners’ deduction for $300 of cash
gifts for lack of substantiation. Petitioner testified that “nme
and ny wife gave $25 in cash at that tine to our church.” He
testified that they have no receipts and no letter fromthe
church. “1 nean you put the noney in the basket”, he further
expl ained in his testinony.

Taxpayers are required to keep records of charitable
contributions of noney. Section 1.170A-13(a)(1), Incone Tax
Regs., requires substantiation for charitable contribution

deductions. A taxpayer nust maintain one of the followng: (1)
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A cancel ed check; (2) a receipt or letter fromthe donee
charitabl e organi zati on show ng the nane of the donee, and the
date and the anount of the contribution; or (3) other reliable
records showi ng the nane of the donee, and the date and the
amount of the contribution. 1d. Petitioners’ church donations
do not neet the requirenents of section 1.170A-13(a)(1), Incone

Tax Regs. See Blair v. Conmm ssioner, T.C Menp. 1988-581.

Where a charitable contribution is nmade of property other
t han noney, section 170 allows a deduction of the fair market
val ue of the property at the tinme of contribution. See sec.
1. 170A-1(c) (1), Incone Tax Regs. Petitioners bear the burden of
proving both the fact that the contribution was nmade and the fair
mar ket val ue of the contributed property. See Rule 142(a); Znuda

v. Comm ssioner, 79 T.C 714, 726 (1982), affd. 731 F.2d 1417

(9th Gr. 1984).

During the exam nation of petitioners’ return, respondent
asked themfor an item zed list of the values of the itens they
donated. Petitioner testified that “And what | did at the tine
was | divided it by the nunber of gifts that | had given to these
charities.” He also testified that he was told that “certain
receipts | should only claim$200 because that’s the total val ue
of those gifts, and sone gifts | could have clainmed up to $499”,

but that he did not knowit at the tine. Petitioner testified
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that the gifts were val ued based upon what one would pay at a
thrift shop or runmmage sal e.

As evidence to substantiate their noncash gifts, petitioners
introduced an item zed list of what petitioner testified to be
the value of the gifts that they had clained on their return.
Petitioners’ |ist gave only a general description of the itens
that they donated. One of the gift dates on petitioners’ Iist,
April 17, 2001, is not listed on the return. Petitioners clainmed
on their return $500 as the value for each of 10 gifts to the
Salvation Arny. Aside fromthe fact that the anobunts on
petitioners’ |ist appear to be inflated, none of them are val ued
by petitioners at $500. Each of the three gifts to Sun Cities
Ani mal Rescue is reported on the return at a value of $500, but
on the list the gifts are valued at $736, $240, and $388. The
val ues of the two Goodwi || donations on the list, |ikew se, do
not jibe with the amounts on the return.

While the Court believes that petitioners actually donated
the itens on the list, petitioners offered no corroborating
evi dence that the nethod they used to val ue the property was
accurate. The Court finds that petitioners have failed to prove
the value of their contributions. The Court further finds, using
its judgnment, that the fair market val ue of the donated property
was $2,000. Petitioners are entitled to a deduction in that

anount. See Cohan v. Conm ssioner, 39 F.2d 540, 543-544 (2d G
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1930); Znuda v. Conm ssioner, supra; Fontanilla v. Conm ssioner,

T.C. Meno. 1999-156.

Petitioners’ Casualty or Theft Loss

Respondent did not allow petitioners any deduction for the
damage caused as a result of the theft of their truck in 2001.
Respondent’ s position is that petitioners’ loss, if any, was
covered by Allstate Insurance Conpany and that petitioners have
failed to show that they were not reinbursed by Al state.
Respondent al so argues that petitioners’ claimof loss is
excessi ve.

Losses may be deducti bl e under section 165 to the extent
that they are “not conpensated for by insurance or otherw se.”
Petitioners produced at trial a letter from GEl CO | nsurance
Conpany stating that petitioners were insured for the period
during which the truck was stolen and that they filed no clains
during that period. Respondent relies on the police report,
stating that petitioners were covered by Al state, and argues
that petitioners did not provide evidence that they did not file
aclaimwith Allstate. Petitioner testified that his only
aut onobil e insurer was GEICO, with whomthere was no theft
coverage for the truck in 2001.

Respondent’ s exam ning agent testified that petitioner told
her during the exam nation that it was too expensive to have ful

coverage on the truck and that it was covered only by liability
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i nsurance. The Court accepts petitioners’ evidence and finds
that they were not conpensated by insurance or otherw se for the
| oss fromdamage to the truck caused by theft.

In the case of an individual, section 165(c)(3) allows a
taxpayer to claimas a deduction any loss fromtheft or casualty
sustained during the taxable year. The loss is allowed only to
the extent that it exceeds $100 and the net casualty loss is in
excess of 10 percent of the taxpayer’s adjusted gross incone.
Sec. 165(h). The anpunt of the |loss allowable as a deduction is
the I esser of (1) the difference between the fair narket val ue of
the property immedi ately before and imedi ately after the
casualty, or (2) the adjusted basis of the property. Helvering
v. Onens, 305 U. S. 468 (1939); sec. 1.165-7(a)(2) and (b), Incone
Tax Regs. The fair market value of the property imredi ately
before and i medi ately after the casualty “shall generally be
ascertai ned by conpetent appraisal.” Sec. 1.165-7(a)(2), Incone
Tax Regs.

Petitioners’ case is made difficult to decide in their favor
because they have no appraisals for the fair market val ue of the
truck imedi ately before and i medi ately after it was danaged.
Respondent argues for the use of the Blue Book as an appropriate
gui de for determning the value of petitioners’ truck imediately

before the casualty. Using the Blue Book, respondent would val ue
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the truck i medi ately before the casualty at between $4, 218 and
$6, 612.

Petitioners argue that, although generally useful, Blue Book
values in this case are inaccurate. Petitioner testified that
the truck was literally a showpi ece. According to petitioner, it
had special paint, wheels, tires, and engi ne appearance itens,
and extensive electronic gamng, nusic, lighting, and antitheft
systens. Petitioner testified that he entered the truck in
various car shows, but he presented no pictures, trophies, or
ot her evidence of having entered his truck into the shows.?
Petitioners did produce receipts for the purchase of the
el ectronic gamng, nusic, lighting, and antitheft systens,
showi ng the total cost to be nore than $16, 000. The el ectronics,
however, were installed in the truck in 1994, 7 years before the
theft. The electronics would not have the sane value in 2001 as
they did when new in 1994,

Even nore difficult is determning the fair market val ue of
the truck after the casualty. Petitioners reported on their
return that the truck was only worth $2,000 after the theft. But
the record contains no explanation of the derivation of
petitioners’ asserted valuation. Petitioners produced no

pi ctures of the damage to the truck. There is no insurance

The m | eage accunul ated on the truck and the carrying of a
t ool box, without further explanation, is nore suggestive of a
wor ki ng truck than a show truck
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conpany estimate of danmage and no detail ed and coherent
description of the damage by petitioners thenselves. The police
report states only that there was “extensive” damage to the
interior and exterior of the truck. The notes of respondent’s
exam ning agent indicate that petitioners reported to her that,
as a result of the theft, they repaired the frame and body of the
truck and replaced the “stereo, glass, tires, engine, and seats”.
Evi dence of the cost of repair to danaged property is
acceptabl e as evidence of loss if: (a) The repair was necessary
to restore the property to its condition just before the
casualty; (b) the repair costs are not excessive; (c) the repair
does not exceed the damage; and (d) the value of the property
after the repair does not, as a result of the repair, exceed the
precasualty value. Sec. 1.165-7(a)(2)(ii), Inconme Tax Regs.
Petitioners introduced into the record evidence in the form
of receipts for the repair and replacenent of sonme itens in
connection wth the theft of and damage to the truck in 2001.
Most of the receipts represent expenditures for replacing the
engine and tires of the truck. According to the suppl enental
police report, however, the Border Patrol “stopped” the stolen
truck at a gas station. The Court surm ses that the truck was
being driven (with operating engine and tires) at the tinme it was

“st opped”.
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Petitioners have offered no evidence to show that the

repl acenent of the engine and tires of the truck was a result of

t heft damage rather than the 150,000 m | es accunul ated before the

truck was stolen. See Newton v. Conm ssioner, 57 T.C. 245, 248-

249 (1971); Leslie v. Conmm ssioner, T.C Meno. 1984-61. Nor have

petitioners shown that the replacenent of the engine and tires
did not exceed the damage or cause the truck to be restored to a
condition better than that which it was in i mediately before the
theft. See sec. 1.165-7(a)(2)(ii), Income Tax Regs. They

provi ded no evi dence regardi ng the replacenent of the stereo and
“glass”. Anong the receipts presented by petitioners, however,
is one for $354.75 for the repair of the seats of the truck. The
Court accepts the receipt as evidence of danmage to the truck as a
result of the theft, and the amount on the receipt is deductible
to the extent permtted by section 165(h)(1) and (2).

The Accuracy-Rel ated Penalty Under Section 6662

Section 7491(c) inposes the burden of production in any
court proceeding on the Comm ssioner with respect to the
l[tability of any individual for penalties and additions to tax.

H gbee v. Conm ssioner, 116 T.C 438, 446 (2001); Trowbridge v.

Comm ssioner, T.C Meno. 2003-164, affd. 378 F.3d 432 (5th Gr

2004) .
In order to neet the burden of production under section

7941(c), the Conmm ssioner need only nmake a prinma facie case that
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i nposition of the penalty or addition to tax is appropriate.

Hi gbee v. Commi ssioner, supra. Once the Conmm ssioner neets his

burden of production, the taxpayer nust conme forward with
evi dence sufficient to persuade a court that the Conmm ssioner’s
determination is incorrect. 1d. at 447
Respondent determ ned that a section 6662 accuracy-rel ated
penalty is due with respect to petitioners’ tax return for 2001.
Section 6662 inposes a penalty equal to 20 percent of the portion
of the underpaynent attributable to negligence or disregard of
rules or regulations. Sec. 6662(a) and (b)(1). The term
“negligence” is defined as any failure to nmake a reasonabl e
attenpt to conply with the provisions of the Internal Revenue
Code, and the term “di sregard” includes any carel ess, reckless,
or intentional disregard. Sec. 6662(c). Negligence also
i ncludes any failure by the taxpayer to keep adequate books and
records or to substantiate itens properly. Sec. 1.6662-3(b)(1),
I ncome Tax Regs. Respondent has carried his burden of production
in this case by show ng that petitioners failed to fully
substantiate their item zed deductions in several categories.
The accuracy-related penalty will apply unless petitioners
denonstrate that there was reasonabl e cause for the underpaynent
and that they acted in good faith with respect to the
under paynent. Sec. 6664(c). Wether a taxpayer acted with

reasonabl e cause and good faith depends on the pertinent facts
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and circunst ances. McCal | son v. Conmi ssioner, T.C. Menob. 1993-

528; sec. 1.6664-4(b)(1), Incone Tax Regs. Petitioners nust show

that they were not negligent. duck v. Conm ssioner, 105 T.C.

324, 339 (1995).

Petitioners failed to establish that they were not
negligent in failing to retain docunentation for their item zed
deductions. They have failed to carry their burden of proof. W
sustain respondent’s determ nation that they are liable for the
accuracy-rel ated penalty for 2001.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.
To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




