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CARLUZZO, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed.? Pursuant to section

Tinothy L. Taggart, specially recognized, appeared for
petitioner on brief.

2Unl ess ot herwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended, in effect for the
year in issue. Rule references are to the Tax Court Rul es of
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- 2 -
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case.

In a notice of deficiency dated June 2, 2008, respondent
determ ned a $7, 395 deficiency in and a $1, 290 section 6662(a)
accuracy-related penalty with respect to petitioner’s 2006
Federal incone tax.

The issue for decision is whether a distribution, or any
portion of it, froma retirenment plan maintained by petitioner’s
former enployer, is includable in petitioner’s incone.

Backgr ound

Al of the facts have been stipulated and are so found. At
the tine the petition was filed, petitioner resided in
Cal i forni a.

Petitioner and Linda Hackenberg (Ms. Hackenberg) married in
March 1984. Apparently, they resided in California at all tinmes
rel evant here. They separated in 2005. Their marri age was
di ssol ved pursuant to a judgnent of dissolution dated Decenber
29, 2006, issued by the Superior Court of California (the
judgnent). The judgnent includes and incorporates a docunent
titled “Judgnment -- Addendumto Judgnent” (the addendun) that,

anong ot her things, enconpasses the division of marital property.

2(...continued)
Practi ce and Procedure.
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The addendum was signed and dated by Ms. Hackenberg on July 10,
2006, and by petitioner on July 23, 2006.

Petitioner was fornerly enpl oyed by Orange County,
California (county), and as a county enpl oyee participated in the
Orange County Enpl oyees Retirenment System (OCERS). According to
t he addendum petitioner and Ms. Hackenberg “were married for
approxi mately one-half of the tine” that petitioner was a county
enpl oyee.

As best we can determ ne fromthe record, petitioner began
receiving distributions from OCERS at sone point before 2006.
OCERS' s records show that it nmade and reported a $27, 346. 68
distribution to petitioner during 2006 (the distribution).
Starting on January 1, 2006, and endi ng on Decenber 1, 2006, the
distribution was made in nonthly installnments deposited directly
into a joint checking account maintained by petitioner and M.
Hackenberg. Al though mai ntained as a joint account, the account
was used exclusively for her benefit.

According to the addendum as of the date it was signed
petitioner was “currently paying to” Ms. Hackenberg “the entirety
of the nonthly anount he receives” from OCERS. The addendum
menorializes the stipulation between petitioner and M.
Hackenberg “that it is their intention that * * * [he] shal

continue to fully pay to * * * [her] the nonthly anmount * * *
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[ he] receives from* * * [OCERS] through and including the nonth

of July, 2007”. After that date, the addendum provi des that
contingent upon * * * [petitioner’s] conplete

performance of the above-stated ternms * * * [ M.

Hackenberg] shall irrevocably relinquish any and al

|l egal or equitable interests in * * * [petitioner’s]

pension with * * *[ OCERS], and said pension shal

thereafter be * * * [his] sole and separate property.

The incone reported on petitioner’s tinely filed 2006
Federal inconme tax return does not include the distribution, and
the distribution is not otherw se disclosed on that return. In
t he above-referenced notice of deficiency respondent determ ned
that the distribution is includable in petitioner’s incone and
adj usted petitioner’s incone accordingly. Oher adjustnents nade
in the notice of deficiency have been agreed to and need not be
di scussed. The distribution is disclosed, but not included in
the i ncone shown on an anended return submtted to respondent

after the notice of deficiency was issued.

Di scussi on

The parties agree with the fundanental principle that a
distribution froma retirenment account is includable in the
i ncone of the distributee. See secs. 61(a)(11), 72.
Nevert hel ess, according to petitioner, the distribution is not
i ncludable in his incone because: (1) Pursuant to California
community property law, the addendumtransnuted his interest in
the OCERS retirenent plan into Ms. Hackenberg’'s; and (2)

regardl ess of any transnutation, the distribution was made
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pursuant to a qualified donmestic relations order. Respondent
di sagrees on both points, and so do we.

|. Petitioner’'s Interest in the OCERS Retirenent Pl an

In general, property interests are determned by State | aw

Zinsnei ster v. Comm ssioner, T.C Menop. 2000-364 (citing Hoover

v. Conmm ssioner, 102 F.3d 842, 845 (6th G r. 1996), affg. T.C

Menmp. 1995-183), affd. 21 Fed. Appx. 529 (8th Cir. 2001).
Petitioner’s interest in the OCERS retirenent plan is determ ned
according to the laws of the State of California.

Property acquired by spouses while domciled in California
is comunity property. Cal. Fam Code sec. 760 (West 2004). On
the ot her hand, property owned before nmarriage or property earned
or accunul ated whil e spouses |live separate and apart from each
other is the separate property of the spouse who so owned,
earned, or accunulated it. |d. secs. 770(a), 771. A spouse’s
entitlenent to a share of the community property arises at the

time that the property is acquired. Eatinger v. Conm ssioner,

T.C. Meno. 1990-310. Under California community property |aw,
each spouse has a one-half ownership interest in the community
estate, including inconme earned by both spouses during their
marriage. Cal. Fam Code sec. 2550 (West 2004).

Al t hough petitioner and Ms. Hackenberg were apparently
living separate and apart at the time the distribution was nmade,

their respective interests in the OCERS retirenent plan were
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acquired before their separation. They were married for

approxi mately one-half of the tine that benefits under the OCERS
retirement plan accrued. Therefore, one-half of the OCERS
retirement plan is community property and the other one-half is
petitioner’s separate property. See id. secs. 770(a), 771. It
foll ows that absent a valid transnutation agreenment between them
at the time of their divorce or separation petitioner was
entitled to receive three-quarters of any benefits attributable
to the OCERS retirenent plan, including incone generated by the
pl an, and Ms. Hackenberg woul d be entitled to receive the
remai ni ng one-fourth.

1. Whether Petitioner’'s Interest in OCERS Has Been Transmuted

Spouses subject to California s community property |aws nmay
by agreenent transmute property as follows: (a) Community
property into separate property of either spouse; (b) separate
property of either spouse into community property; and (c)
separate property of one spouse into separate property of the
ot her spouse. 1d. sec. 850. A transnutation agreenent “‘is not
valid unless made in witing by an express declaration that is
made, joined in, consented to, or accepted by the spouse whose
interest in the property is adversely affected.’” Benson v.
Benson, 116 P.3d 1152, 1156 (Cal. 2005) (quoting Cal. Fam Code
sec. 852(a) (West 2004)). In order to effect a transnutation,

the witing nust “expressly [state] that the characterization or
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ownership of the property is being changed.” Bolton v.
MacDonal d, 794 P.2d 911, 918 (Cal. 1990) (express declaration
creating a joint tenancy nmust declare interest being transferred
“to be a joint tenancy”).

Al t hough the arrangenent contenpl ated by the addendum
was already in effect, the addendum was not in existence
before July 1, 2006. Consequently, the addendum could not be
considered a transnutati on agreenent between petitioner and Ms.
Hackenberg with respect to any portion of the distribution nmade
bef ore August 1, 2006. As to the portion of the distribution
made on or after that date, we find that the addendumis not an
express, witten declaration of petitioner’s intent to transnute
his interest in the OCERS retirenent plan, or any portion of it,
into Ms. Hackenberg’'s separate property. The addendum obli gates
petitioner to pay the amount he receives from OCERS to Ms.
Hackenberg for a specified period, but it does not contenplate
that any portion of his interest in the OCERS retirenent plan was
to beconme Ms. Hackenberg s separate property. To the contrary,
t he addendum states that after July 2007, if petitioner nmade al
of the agreed paynents, any rights or benefits attributable to
the OCERS retirenment plan would be petitioner’s “sole and
separate property”, thereby effectively transnmuti ng what was
ot herwi se Ms. Hackenberg' s community property interest in the

OCERS retirenent plan into petitioner’s separate property.



- 8 -

The addendum does not transmute petitioner’s interest in the
OCERS retirenent plan into Ms. Hackenberg’s. In general, incone
attributable to income-generating property is includable in the
i ncone of the taxpayer who owns the property. Sinply put, the
addendum which nmenorializes petitioner’s agreenent to transfer
to Ms. Hackenberg only certain of the inconme generated by the
OCERS retirenent plan, is, for Federal incone tax purposes,
not hi ng nore than an inperm ssi bl e assignnment of incone. See

Lucas v. Earl, 281 U. S 111, 114 (1930).

[11. Whether the Judgnent is a Qualified Donestic Rel ations O der

The parties agree that the OCERS retirenent plan is a
qualified retirement plan described in sections 72 and 401.
CGeneral ly, under section 402(a), a distribution froma qualified
retirement plan is taxable to the distributee. Neither the
| nternal Revenue Code nor the regul ations defines the term
“distributee”. The term however, is generally construed to nean
the participant or beneficiary who under the plan is entitled to

receive the distribution. Darby v. Commi ssioner, 97 T.C. 51, 58

(1991); Estate of Machat v. Conmm ssioner, T.C Meno. 1998-154.

When the termis construed in that manner, petitioner is the
“di stributee” because under the OCERS retirenent plan, he is
the participant or beneficiary who is entitled to receive

di stributions fromthat plan.
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There is an exception to this general rule in section
402(e)(1)(A), which provides: “an alternate payee who is the
spouse or forner spouse of the participant shall be treated as
the distributee of any distribution or paynment nade to the
al ternate payee under a qualified donestic relations order (as
defined in section 414(p)).”

The term “donmestic relations order” (DRO neans any
j udgnent, decree, or order that relates to the provision of
al i nrony paynents or marital property rights to a spouse or forner
spouse of a plan participant and that is made pursuant to a State
donestic relations |aw, specifically including a community
property law. Sec. 414(p)(1)(B). The judgnent dissolved
petitioner’s marriage to Ms. Hackenberg and provides for the
division of the marital property between them pursuant to
California law, therefore it qualifies as a DRO See id.

According to petitioner, the judgnent further fits within
the definition of a qualified donestic relations order (QDRO.
Petitioner recognizes that the judgnent was not in place at the
time the distribution was nade but argues that it should be given
retroactive effect.

A DRO qualifies as a @QPROonly if it: (1) Creates or
recogni zes the existence of an alternate payee’s right to, or
assigns to an alternate payee the right to, receive all or a

portion of the benefits payable with respect to a participant
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under a plan; (2) clearly specifies certain facts, including the
names and addresses of the participant and the alternate payee,
the anobunt to be paid to the alternate payee, and the nunber of
paynments or period to which the order applies; and (3) does not
alter the amount or formof the plan benefits. Sec. 414(p)(1)-
(3). In addition, the DRO nmust be presented to the plan

adm ni strator, who nust determne the “qualified status” of the

DRO. Sec. 414(p)(6); Rodoni v. Comm ssioner, 105 T.C 29, 35

(1995); Karemyv. Conm ssioner, 100 T.C. 521, 526 (1993).

Finally, under section 402(e)(1)(A), an alternate payee is
treated as the distributee of a distribution froma qualifying
plan only if the distribution is made directly to the alternate

payee under a QDRO. Amarasinghe v. Comm ssioner, T.C Meno.

2007-333, affd. 282 Fed. Appx. 228 (4th Cr. 2008); see also

Burton v. Conmi ssioner, T.C Meno. 1997-20 (noting that in part

because the distribution was nade to the plan participant and not
his former spouse, it was not “nade by the plan admnistrator to
an alternate payee in response” to a decree).

The judgnent was not presented to the OCERS retirenent plan
adm nistrator for a determ nation of whether it was a QDRO  See
sec. 414(p)(6). In addition, the distribution fromthe OCERS
retirement plan was not nmade directly to Ms. Hackenberg as an

al ternate payee. See sec. 402(e)(1)(A); see al so Amarasi nghe v.

Comm ssi oner, supra. Consequently, the judgment does not fit
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within the definition of a QORO and Ms. Hackenberg is not
treated as an alternate payee with respect to petitioner’s share
of the distribution.® Accordingly, for Federal incone tax
pur poses the judgnent does not alter petitioner’s status as the
di stributee of his share (three-quarters) of the distribution.

Because the addendum did not transnmute petitioner’s interest
in the OCERS retirenment plan into Ms. Hackenberg' s, and because
the judgnent is not a QORO, three-quarters of the distribution is
i ncludable in petitioner’s 2006 i ncone.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.

®Because we find that the judgnent is not a QORO we need
not address petitioner’s argunent that the judgnment should be
given retroactive effect.



