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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect when the petition was filed. Pursuant to
section 7463(b), the decision to be entered is not revi ewabl e by
any other court, and this opinion shall not be treated as
precedent for any other case. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code in
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effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

Respondent determ ned a $14, 560! deficiency in petitioner’s
2006 Federal income tax as well as a $4,947.75 addition to tax
under section 6651(a)(1) and a $2,912 accuracy-rel ated penalty
under section 6662(a). The issues for decision are: (1) Whether
petitioner is entitled to certain deductions clained on Schedul e
C, Profit or Loss From Busi ness; (2) whether petitioner is |liable
for the addition to tax under section 6651(a)(1); and (3)
whet her petitioner is liable for an accuracy-rel ated penalty
under section 6662(a).

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in New
Jersey at the tinme the petition was fil ed.

Petitioner is a professional driver who worked as an
i ndependent contractor for two different car service conpanies in
New York City in 2006. Petitioner worked as an independent

contractor for Crestwood Car and Li nobusi ne Services, Ltd.

!Respondent arrived at this anpbunt by subtracting $5, 261 as
tax shown on the return from $19,821 as total tax as determ ned
by respondent after disallow ng sel ected Schedul e C expenses. In
fact, the return shows a tax due of $5,231. Respondent has not
sought an increase in the deficiency; thus we will treat it as a
concessi on.
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(Crestwood), from January through August of 2006 and Tri Li ne
Contracting (Triline) from Septenber through Decenber of 2006.
Potential clients would contact the respective conpani es and
contract for car services in and around the New York City area.
The car service would contact petitioner by tel ephone and provide
an assignment. Petitioner was not permtted to pick up
passengers w thout an assignnent. Cients paid the car service a
fare which varied because of distance, duration, waiting tine,
stops, and tolls and parking expenses incurred during the trip.
Petitioner was paid each week by the respective car service
conpany. The anount he received depended upon gross fares
gener at ed.

When petitioner first began working as a professional
driver, he rented or |eased a vehicle fromthe car service
conpany. On Decenber 29, 2005, petitioner purchased a used
Li ncoln Town Car (town car) for $23,590.30. The town car was
white, and Crestwood would permit only black vehicles to be used
to carry passengers for the car service. Petitioner was unable
to place the town car in service until approximately March 2006
after he had it painted black. Petitioner incurred costs for
gasoline, parking, tolls, and parking tickets with respect to the

town car.
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Petitioner was required to wear a suit whenever he drove the
town car for the car service conpany. The car service conpany
al so required petitioner to clean and wash the vehicle regularly.
Petitioner cleaned and washed his vehicle frequently, as he
understood that a clean vehicle woul d encourage repeat business
and ultimately increase his incone. Petitioner was al so required
to have a cellular tel ephone avail able so that the conpany coul d
reach himto assign himjobs. GOccasionally, a client m ght use
his cell phone.

Petitioner hired an accountant to assist in the preparation
of the return, the Schedule C, and the Schedul e SE, Self
Enpl oyment Tax. Petitioner filed his 2006 Form 1040, U.S.
I ndi vi dual | ncone Tax Return, on Septenber 10, 2007.

Petitioner reported gross inconme of $86,549 and deducted

expenses on his 2006 Schedule C as foll ows:

Car and truck expenses $24, 923
| nsur ance 7,603
Rent or | ease of vehicles 8, 106
Repai rs and mai nt enance 4,528
Suppl i es 1, 809
Taxes and |icenses 1, 390
Travel 3,315

O her expenses 10, 281
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On April 10, 2009, respondent issued a notice of deficiency
to petitioner disallowng the follow ng cl ai mred deductions for
2006: Car and truck expenses of $24,923; rent or |ease of
vehi cl e expenses of $8,106; and ot her expenses (which included
the cost of car washes, uniforns and dry cleaning, and cellular
t el ephone services) of $10,281. Respondent al so deternined a
late-filing addition to tax and an accuracy-rel ated penalty
pursuant to sections 6651(a)(1) and 6662(a) respectively.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a
notice of deficiency is presuned correct, and the taxpayer bears
the burden of showing that the determnation is in error. Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). Deductions

are a matter of legislative grace. Deputy v. du Pont, 308 U.S.

488, 493 (1940); New Colonial lIce Co. v. Helvering, 292 U S. 435,
440 (1934). A taxpayer bears the burden of proving entitlenent

to any deduction clained. Rule 142(a); I NDOPCO, Inc. V.

Commi ssioner, 503 U.S. 79, 84 (1992); Wl ch v. Helvering, supra,;

Wlson v. Conm ssioner, T.C Meno. 2001-139. A taxpayer is

required to maintain records sufficient to substantiate
deductions clainmed on his or her inconme tax return. Sec. 6001;
sec. 1.6001-1(a), (e), Inconme Tax Regs. The fact that a taxpayer
reports a deduction on the taxpayer’s inconme tax return is not

sufficient to substantiate the cl ai ned deduction. WIKkinson v.
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Commi ssioner, 71 T.C. 633, 639 (1979); Roberts v. Conm ssioner,

62 T.C. 834, 837 (1974). Rather, an incone tax return is nerely
a statement of the taxpayer’s claim it is not presuned to be

correct. WIkinson v. Conmi ssioner, supra at 639; Roberts v.

Commi ssi oner, supra at 837; see al so Seaboard Commercial Corp. V.

Comm ssioner, 28 T.C. 1034, 1051 (1957) (a taxpayer’s incone tax

return is a self-serving declaration that may not be accepted as
proof for the clainmed deduction or exclusion); Halle v.

Comm ssioner, 7 T.C 245 (1946) (a taxpayer’s inconme tax return

is not self-proving as to the truth of its contents), affd. 175
F.2d 500 (2d Gir. 1949).

Pursuant to section 7491(a), the burden of proof as to
factual matters shifts to the Conm ssioner under certain
circunstances. Petitioner has neither alleged that section
7491(a) applies nor established his conpliance with the
substantiati on and recordkeepi ng requirenments. See sec.
7491(a)(2)(A) and (B). Petitioner therefore bears the burden of
proof. See Rule 142(a).

| . Schedul e C Deducti ons

The taxpayer bears the burden of proving that he is entitled
to the deductions clained, and this includes the burden of

substantiation. Rule 142(a); Hradesky v. Conm ssioner, 65 T.C

87, 90 (1975), affd. per curiam?540 F.2d 821 (5th Gr. 1976). A

t axpayer nust substantiate anounts clai ned as deductions by
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mai ntai ni ng the records necessary to establish he or she is
entitled to the deductions. Sec. 6001. Section 162(a) provides
a deduction for certain business-rel ated expenses. |In order to
qualify for the deduction under section 162(a), “an item nust (1)
be ‘paid or incurred during the taxable year,’” (2) be for
‘carrying on any trade or business,’ (3) be an ‘expense,’ (4) be
a ‘necessary’ expense, and (5) be an ‘ordinary’ expense.”

Conmi ssioner v. Lincoln Sav. & Loan Association, 403 U. S. 345,

352 (1971); Deputy v. du Pont, supra at 495 (to qualify as

“ordinary”, the expense nust relate to a transaction “of conmon
or frequent occurrence in the type of business involved’).
Whet her an expense is ordinary is determned by tinme, place, and

circunstance. Welch v. Helvering, supra at 113-114.

| f a taxpayer establishes that he or she paid or incurred a
deducti bl e busi ness expense but does not establish the anmount of
t he expense, we may approxi mate the anount of the all owabl e
deduction, bearing heavily against the taxpayer whose

i nexactitude is of his or her own nmaking. GCohan v. Conm ssioner,

39 F.2d 540, 543-544 (2d Cr. 1930). However, for the Cohan rule
to apply, there must be sufficient evidence in the record to

provide a basis for the estimate. Vanicek v. Conm ssioner, 85

T.C. 731, 743 (1985). Certain expenses may not be estimated

because of the strict substantiation requirenments of section
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274(d). See sec. 280F(d)(4)(A); Sanford v. Conm ssioner, 50 T.C.

823, 827 (1968), affd. per curiam412 F.2d 201 (2d Cr. 1969).
The expenses to which section 274(d) applies include, anpng
ot her things, expenses for listed property (e.g., autonobile
expenses, cellular tel ephones, conputer equi pnent, or any
property of a type generally used for purposes of entertainnent,
recreation, or anusenent) and travel expenses (including neals
and | odging while away fromhone). Secs. 274(d)(4),
280F(d)(4)(A). To substantiate a deduction attributable to
listed property, a taxpayer nust maintain adequate records or
present corroborative evidence to show the following: (1) The
anount of the expense; (2) the tinme and place of use of the
listed property; and (3) the business purpose of the use. Sec.
1.274-5T(b) (6), Tenporary Incone Tax Regs., 50 Fed. Reg. 46016
(Nov. 6, 1985). Petitioner provided sone docunentation for the
expenses. W discuss each type of clained expense in turn.

A. Rent or Lease Expenses

Petitioner clained $8,196 in rent or |ease expenses. This
expense appears to relate to the town car purchased in Decenber
of 2005. Petitioner used the town car in his capacity as a
driver, and petitioner provided the | oan agreenent and copies of
cancel ed checks to substantiate that he incurred and paid the

amount. VWiile the return identified the paynents as rent or
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| ease expenses, the anmount clained represents the repaynent of a
| oan to finance the purchase of the vehicle, not a | ease or rent
of the vehicle. Thus petitioner is not entitled to a deduction
for rental or | ease expenses. However, this does not end the
matter. The purchase of the vehicle is properly characterized as
the purchase of a capital asset subject to depreciation under
section 167.

A taxpayer may be entitled to a depreciation deduction for
exhaustion, wear, and tear of property used in a trade or

busi ness. Sec. 167(a)(1); I NDOPCO, Inc. v. Conm ssioner, 503

US 79 (1992). Autonpbiles are 5-year property under section
168(e)(3)(B) (i) and thus should be depreciated over 5 years.

Sec. 167(b). Petitioner has provided the bill of sale for
purchase of the vehicle which shows petitioner’s cost basis in
the vehicle as $23,590.30. The applicable convention is the
hal f -year convention, and the applicable nmethod is the 200-
percent declining balance nmethod. Sec. 168(b), (d)(1). W I|eave

the cal cul ati on of the depreciation anbunt to the parties.?

2Whil e there may have been an opportunity to expense the
cost of the town car under sec. 179, petitioner did not make such
an election on his Federal incone tax return for 2006 and is
therefore not entitled to the benefits of that section. See
Visin v. Comm ssioner, T.C. Mno. 2003-246, affd. 122 Fed. Appx.
363 (9th Gr. 2005); see also sec. 179(c)(1)(B); sec. 1.179-5(a),
| ncome Tax Regs.




- 10 -

B. Car and Truck Expenses

1. | n General

Section 162(a) allows a deduction for all ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on any trade or business. Under that provision, an
enpl oyee or a self-enployed individual may deduct the cost of
operating an autonobile to the extent that it is used in a trade
or business. However, under section 262, no portion of the cost
of operating an autonmobile that is attributable to personal use
is deductible. Odinary commuti ng expenses are not deducti bl e.

Neal v. Conmm ssioner, 681 F.2d 1157 (9th Cr. 1982), affg. T.C

Meno. 1981-407.

A passenger vehicle is listed property under section
280F(d) (4) subject to strict substantiation under section 274(d).
The rule in Cohan does not apply to expenses relating to listed
property, which generally includes any passenger autonobile.

Secs. 274(d)(4), 280F(d)(4)(A)(i); Sanford v. Conmm ssioner, supra

at 827-828; Seidel v. Comm ssioner, T.C Meno. 2005-67. However ,

the term “passenger autonobile” does not include any vehicle used
by the taxpayer directly in the trade or business of transporting
persons for conpensation or hire. Sec. 280F(d)(5)(B)(ii); sec.

1. 280F-6(c)(3)(ii), Income Tax Regs. Therefore the town car that
petitioner purchased is not |isted property, and the expenses

related thereto are subject to the Cohan rule.



2. Gasol i ne

Petitioner clained $16,245 in gasoline expenses and
subm tted bank statements for the entire year with entries
reflecting gasoline purchases. The entries reflect debit and
credit card purchases as well as expenditures nade by check.
Petitioner did not provide individual receipts whereby the Court
could verify the cost of gasoline that was purchased separate
from any nondeducti bl e personal itenms. Petitioner was required
to purchase fuel for his vehicle in order to carry on his trade
or business as a driver; and despite his |lack of conplete
records, we found petitioner’s testinony to be credible and w |
allow hima portion of the amount clained, correcting for the
i nexactitude which is of his own making. See Cohan v.

Comm ssioner, 39 F.2d at 543-544. W therefore allow 75 percent

of the clained fuel expenses, for a total gasoline expense of
$12, 183. 75.

3. Par ki ng and Tolls

Petitioner also clainmed a deduction for anmobunts expended for
parking and tolls. Petitioner did not provide a | og and did not
provi de receipts. He did provide bank statenents which show
numerous charges for tolls. Petitioner clainmd a deduction of
$2, 920 which represented the cost of tolls to bring his vehicle
into New York Gty for work each day. Wile this anount m ght

ot herwi se be a nondeducti ble commuti ng expense, the nature of
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petitioner’s profession requires further analysis. Petitioner
incurred the additional expense to transport the town car into
New York City in order to carry on his trade or business as a
professional driver. W are satisfied that the daily toll to
bring the town car into New York City is ordinary and necessary

and thus allowable as an expense. See Fryer v. Comm ssSioner,

T.C. Meno. 1974-77; see al so Fausner v. Comm ssioner, 413 U.S.

838 (1973). Petitioner clains he is entitled to a total of
$11,505 for parking and tolls. Petitioner arrived at this nunber
by adding the follow ng three anounts: (1) The daily toll into
New York City, (2) the tolls he incurred wwth Triline, and (3)

tw ce the amount of tolls incurred with Crestwood. Petitioner is
entitled only to expenses incurred and paid and is not entitled
to claimtw ce that anpbunt to correct a perceived unfairness.

The Court is satisfied that he has shown the actual anount
incurred. W conclude, therefore, that petitioner is entitled to
$7,661.20% for tolls and parking.

4. Town Car Painting

Expenses incurred to nmaintain property used in a trade or
business in efficient operating condition ordinarily are

deducti ble. See sec. 162(a); Jacks v. Conmm ssioner, T.C Meno.

3This represents $2,920 for tolls to get into New York City
for work every day, $3,843.80 in tolls from January through
August 2006 when petitioner worked for Crestwood, and $897.40 in
tolls from Sept enber through Decenber of 2006 when petitioner
wor ked for Triline.
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1988-237; Glles Frozen Custard, Inc. v. Conm ssioner, T.C. Meno.

1970-73. Likewi se, the cost of repairs “which neither materially
add to the value of the property nor appreciably prolong its
life, but keep it in an ordinarily efficient operating condition,
may be deducted as an expense”. Sec. 1.162-4, |Incone Tax Regs.;
see also sec. 1.263(a)-1(b), Incone Tax Regs. On the other hand,
a capital expenditure permanently inproves property and increases
its value. Sec. 263. The well-established standard that we nust
use to evaluate a particular expenditure is as follows:

A repair is an expenditure for the purpose of keeping
the property in an ordinarily efficient operating
condition. It does not add to the value of the
property, nor does it appreciably prolong its life. It
merely keeps the property in an operating condition
over its probable useful |ife for the uses for which it
was acquired. Expenditures for that purpose are

di stingui shable fromthose for replacenents,
alterations, inprovenents or additions which prolong
the life of the property, increase its value, or nake
it adaptable to a different use. * * *

I[Il. Merchs. Trust Co. v. Conmi ssioner, 4 B.T.A 103, 106 (1926);

see also INDOPCO, Inc. v. Conm ssioner, 503 U S. at 85-88.

As indicated, petitioner purchased a white town car for use
in his profession. However, Crestwood required that all vehicles
be black. Wile the expenditure m ght be both an ordinary and
necessary business expenditure, it woul d appear that the painting
added to the value of the vehicle and nade it adaptable to a
different use. W conclude therefore that the cost of painting

the town car is a capital expenditure.
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In the case of a capital expenditure, the capitalization
rules of section 263 take precedence over the deduction rul es of
section 162, thereby preventing capital expenditures from being

deducted currently under section 162. Sec. 161; Conm Ssioner V.

| daho Power Co., 418 U.S. 1, 17 (1974). Petitioner has not

provi ded a receipt for the exact amount of the cost of painting
the vehicle but has provided credible testinony as to the
expense. Therefore we allow himone-half of the clainmed expense,
or $750, which nust be capitalized and depreciated over the life
of the vehicle.

5. Par ki ng Ti ckets

Petitioner also clained $690 for parking tickets as a
busi ness expense. Such expenses are fines or penalties that are
nondeducti bl e, even if related to business. See sec. 162(f).

C. O her Expenses

On petitioner’s 2006 Federal inconme tax return he clai ned
$10, 281 in “other expenses” conprising car washes, uniforms and
dry cleaning, and cell phone expenses.

Petitioner clainmed $2,903* in expenses for car washes. The

Court is satisfied that the clainmed car washes were an ordi nary

“Petitioner clainmed $2,903 in car wash expenses on his 2006
Federal incone tax return. At trial he clainmed the actua
expense was $2,920. Petitioner explained that, on average, he
paid $8 per car wash and that he washed his car at |east once a
day. The | arger anount represents one car wash per day for 365
days.
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and necessary expense for a professional driver who relied on the
appearance of his vehicle for repeat business. Petitioner
provi ded bank records which show approxi mately weekly entries for
car wash charges ranging from $5 to approxi mtely $20. W thout
ot her docunentary evidence to substantiate nore frequent car
washes, we approximate that petitioner incurred car wash expenses
about once per week at an average cost of $12.50. Therefore,
petitioner is entitled to a car wash busi ness expense of $650.

Section 162 permts a deduction for work clothes or uniforns
required as a condition of enploynent when the clothing is not
suitable for general or personal wear and is not worn for general

or personal purposes. Yeomans v. Comm ssioner, 30 T.C 757,

767-769 (1958). Petitioner provided bank records and handwitten
notations for clothing purchased in 2006. The type of clothing
petitioner purchased for use as a professional driver was

suitable for everyday wear. See Hynes v. Conm ssioner, 74 T.C.

1266, 1290 (1980). Petitioner’s clothing expenses are
nondeducti bl e personal expenses under section 262, as are the
expenses incurred for |laundering and drycl eaning his cl ot hing.

See Bol ti nghouse v. Conm ssioner, T.C. Mnop. 2007-324.

Petitioner clained $2,961 in expenses for cellular telephone
service. Petitioner clained to have paid approxi mately $250 per
month for unlimted calling and text nessaging as required by the

car service conpany. Petitioner did not offer any receipts,
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bills, or other docunentary support for these expenses.
Therefore, petitioner has failed to neet the strict
substantiation requirenments of sections 274(d) and
280F(d)(4) (A (v) for cellular tel ephone expenses. Respondent’s
di sal | owance of cellular tel ephone expenses is sustained.

1. Failure To File Addition to Tax

Section 6651(a)(1l) inposes an addition to tax of 5 percent
per nonth of the anobunt of tax required to be shown on the
return, not to exceed 25 percent, for failure to tinely file a
return. The addition to tax under section 6651(a)(1l) is inposed
unl ess the taxpayer establishes that the failure was due to
reasonabl e cause and not willful neglect.®> The record does not
establish that petitioner’s failure to tinely file his 2006
Federal incone tax return was due to reasonabl e cause and not
willful neglect. Thus, petitioner is liable for the section

6651(a) (1) addition to tax.*®

5Sec. 7491(c) provides that the Conm ssioner has the burden
of production in any Court proceeding with respect to liability
for an addition to tax. Respondent has established that the tax
return for 2006 was not tinely fil ed.

8Si nce we have al |l owed sone deductions disall owed by
respondent, the anmount of tax required to be shown on
petitioner’s 2006 return will be different fromthe anmount shown
on the notice of deficiency, and the addition to tax, which is 25
percent of that amount, will also differ. W |eave the
recal culation to the parties’ Rule 155 conputati ons.



I1l. Accuracy-Related Penalty

Section 6662(a) and (b)(1) and (2) i1Inposes an accuracy-
rel ated penalty of 20 percent on the portion of an underpaynent
attributable to negligence, disregard of rules or regulations, or
a substantial understatenent of inconme tax. Negligence includes
any failure to keep adequate books and records or to substantiate
itenms properly. Sec. 1.6662-3(b)(1), Income Tax Regs. An
understatenent is substantial if it exceeds the greater of:
(1) 10 percent of the tax required to be shown on the return for
t he taxabl e year, or (2) $5,000. Sec. 6662(d)(1)(A).

A taxpayer may avoid the application of an accuracy-rel ated
penalty by proving that he acted with reasonabl e cause and in
good faith. See sec. 6664(c)(1l); see also H gbee v.

Commi ssioner, 116 T.C. 438, 446-447 (2001); sec. 1.6664-4(a),

| ncone Tax Regs. We anal yze whether a taxpayer acted with
reasonabl e cause and in good faith by exam ning the rel evant
facts and circunstances and, nost inportantly, the extent to

whi ch the taxpayer attenpted to assess his proper tax liability.

See Neely v. Commi ssioner, 85 T.C. 934, 947 (1985); Stubblefield

v. Comm ssioner, T.C Meno. 1996-537; sec 1.6664-4(b)(1), Incone

Tax Regs. |In order for the reasonabl e cause exception to apply,
t he taxpayer nust prove that he exercised ordinary business care

and prudence as to the disputed item See Neonat ol ogy
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Associates, P.A. v. Comm ssioner, 115 T.C 43, 98 (2000), affd.

299 F.3d 221 (3d Gr. 2002).
Rel i ance upon the advice of a tax professional may establish
reasonabl e cause and good faith for the purpose of avoiding

liability for the section 6662(a) penalty. See United States v.

Boyle, 469 U S. 241, 250 (1985). Reliance on a tax professional
is not an “absolute defense” but nerely “a factor to be

considered.” Freytag v. Conm ssioner, 89 T.C. 849, 888 (1987),

affd. 904 F.2d 1011 (5th Cr. 1990), affd. 501 U S. 868 (1991).
As a general rule, a taxpayer cannot shift the responsibility of

filing an accurate return to a return preparer. Metra Chem Corp.

v. Conm ssioner, 88 T.C. 654, 662 (1987). However, we have held

that under certain circunstances the taxpayer may avoid the
inposition of a penalty if there was good faith reliance by the

t axpayer on the advice of a conpetent adviser. Jackson v.

Comm ssioner, 86 T.C. 492, 539-540 (1986), affd. 864 F.2d 1521
(10th Gr. 1989). The taxpayer claimng good faith reliance on a
conpet ent advi ser nust denonstrate that: “(1) The adviser was a
conpet ent professional who had sufficient expertise to justify
reliance, (2) the taxpayer provided necessary and accurate
information to the adviser, and (3) the taxpayer actually relied

in good faith on the adviser’s judgnent.” Neonat ol ogy

Associates, P.A. v. Commi ssioner, supra at 99.
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The record does not provide a sufficient basis for the Court
to permt petitioner to avoid the inposition of the
penalty. Petitioner has not established that he acted with
reasonabl e cause in attenpting to assess his proper tax
l[iability, nor has he established good faith reliance on his
preparer. Petitioner did not present to the Court required
docunentation to substantiate sone of the clainmed expense
deductions. Petitioner did not assert that he maintained such
records as required by law or that he provided such required
records to his tax preparer. The record is further void of any
advice that the tax adviser provided to petitioner. Also, on the
basis of our findings (e.g. tolls clained), petitioner clearly
cl ai med deductions for anmounts greater than the anounts actually
expended for such itens. Thus, we conclude that petitioner did
not act wth reasonable cause, nor has he established that there
was good faith reliance on his tax adviser. Petitioner does not
qualify for the reasonabl e cause exception of section 6664.
Therefore, petitioner is liable for the accuracy-rel ated penalty
pursuant to section 6662(a) and (b)(1), in an anmount to be
recal cul ated after conputation of the deficiency.

To reflect the foregoing,

Deci sion will be entered under

Rul e 155.



