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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references

are to the Internal Revenue Code in effect for the year in issue,
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and all Rule references are to the Tax Court Rules of Practice
and Procedure.

Respondent determ ned a $3,553 deficiency in petitioner’s
2002 Federal inconme tax and a section 6651(a) addition to tax for
failure to file tinely a Form 1040-SS, U. S. Sel f-Enpl oynent Tax
Return, for 2002. The issues for decision are whether petitioner
is: (1) Entitled to clai mbusiness expense deductions; and
(2) liable for a section 6651(a)(1) addition to tax.!

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the exhibits received into evidence
are incorporated herein by reference. At the tine the petition
was filed, petitioner resided in Holliston, Massachusetts.

Petitioner resided in Puerto Rico during 2002. For part of
2002, petitioner was enployed by Wrld Services Tel ephone, Inc.,
and he al so worked as a consultant to Cortel co Systens Puerto
Rico (Cortelco). Cortelco was in San Juan, Puerto Rico, and
moved its operations to Caguas, Puerto Rico, sonetine between
Sept enber 2002 and February 2003. Petitioner then began working
at hone.

During 2002, petitioner shared with his wife a one-bedroom

apartnent, which was about 500 square feet. Wthin the

! Respondent concedes that petitioner is not liable for
additions to tax under sec. 6654(a) or 6651(a)(2). Petitioner
concedes that he was required to file a Form 1040- SS.
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apartnent, petitioner used for business a workbench and desk,
which were in the bedroom an area for file storage, which was in
the living room and areas in the dining roomfor files, storage,
chairs, and his conputer, router, and term nals, which he stored
on top of the dining roomtable.

Petitioner filed a Form 482.0, Individual Income Tax Return,
wi th the Cormonweal th of Puerto Rico for 2002. Petitioner failed
to file tinmely a Form 1040-SS with the Internal Revenue Service
for 2002. On January 24, 2006, respondent issued a notice of
deficiency to petitioner. Thereafter, petitioner submtted to
respondent a Form 1040-SS and a Form 4562, Depreciation and
Anortization (Including Information on Listed Property), on March
28, 2007. On his Form 1040-SS, petitioner clained the foll ow ng

deducti ons:

Truck purchase (as a section 179 expense) $2, 500
| nsurance (ot her than health) 3, 552
Legal and professional expenses 2,500
O her business property (as a section 280A 6, 300
deduction for the business use of his residence)
Uilities (as a section 280A deduction for the 2,800
busi ness use of his residence)
Repai rs and mai nt enance 800
Suppl i es 1, 000
Taxes and |icenses 7,798
Meal s and entertai nnment 5, 000
Par ki ng 250
Tol I's 100

G|l and gas 480
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Di scussi on

The Comm ssioner’s determnations in a notice of deficiency
are presuned correct, and the taxpayer has the burden to prove
that the determ nations are in error. See Rule 142(a); Welch v.
Hel vering, 290 U. S. 111, 115 (1933). But the burden of proof on
factual issues that affect a taxpayer’s tax liability may be
shifted to the Conmm ssioner where the “taxpayer introduces
credi bl e evidence with respect to * * * such issue.” See sec.
7491(a)(1). The burden will shift only if the taxpayer has
conplied with the substantiation requirenents and has cooperat ed
with the Conm ssioner’s reasonabl e requests for wtnesses,

i nformati on, docunents, neetings, and interviews. See sec.
7491(a)(2). Petitioner has not proven or even all eged that
section 7491(a) applies; accordingly, the burden remains on him
to show that he is entitled to the clai ned deducti ons.

U. S individuals are subject to Federal incone taxation on
their taxable income on a worl dw de basis. See sec. 1; Cook v.
Tait, 265 U. S. 47 (1924). But a U S. individual who is a bona
fide resident of Puerto Rico for the entire taxable year is not
subj ect to Federal taxation with respect to his itens of incone
that are sourced within Puerto R co except for anmounts received
for services as an enployee of the U S. CGovernnent. See sec.
933(1). Notwithstanding the exenption provided by section

933(1), a U S. individual residing in Puerto Rico is not exenpt
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fromself-enployment tax. See sec. 1401; sec. 1.1402(a)-9,
| ncone Tax Regs. Residents of Puerto Rico are required to
conpute net earnings fromself-enploynent in the same manner as a
U.S individual without regard to section 933. See sec.
1402(a) (6); sec. 1.1402(a)-9, Incone Tax Regs.; see al so sec.
1.1402(a)-1, Inconme Tax Regs. (defining the term “net earnings
fromself-enploynment” to include the gross incone derived in a
t axpayer’s trade or business |l ess the deductions allowed by
chapter 1 that are attributable thereto).

| . Substantiation of Busi ness Expense Deducti ons

In general, section 162 allows a deduction for all the
ordi nary and necessary expenses paid or incurred during the
taxabl e year in carrying on any trade or business. Wether an
expenditure satisfies the requirenents of section 162 is a

question of fact. Conm ssioner v. Heininger, 320 U S. 467, 475

(1943). The taxpayer nust keep records sufficient to establish
the amounts of the itenms required to be shown on his Federal
incone tax return. See sec. 6001; sec. 1.6001-1(a), (e), Incone
Tax Regs.

When a taxpayer establishes that he has incurred a
deducti bl e expense but is unable to substantiate the exact

anount, the Court may estimate the deductible anmount in sone

ci rcunst ances (the Cohan rule). See Cohan v. Conm ssioner, 39

F.2d 540, 543-544 (2d Cr. 1930). But the Court can estimate the
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anmount of a deductibl e expense only when the taxpayer provides
evi dence sufficient to establish a rational basis for nmaking the

estimate. See Vanicek v. Conm ssioner, 85 T.C. 731, 743 (1985).

A. Legal Expenses, Supplies, Insurance, Taxes and Licenses,

Gl and Gas

Wth respect to the deductions clained for |egal expenses,
supplies, insurance, taxes and |icenses, and oil and gas,
petitioner’s evidence consisted of a spreadsheet |isting the
nunbers he put on his return.? Petitioner did not testify as to
these itens nor submit any receipts to verify his paynent of the
expenses in 2002. See secs. 446(a), (c), 461(a), 6001. Wthout
nmore, the Court finds that petitioner has not adequately
substanti ated the deductions and that he has failed to provide
sufficient evidence for the Court to make a rational estimate.
Therefore, the deductions are not allowable, and respondent’s
determ nati ons are sustai ned.

B. Par ki ng and Tolls

Ceneral ly, a taxpayer nmay deduct the cost of operating an
autonobile to the extent that it is used in a trade or business.
See Rev. Proc. 2002-61, 2002-2 C.B. 616. Parking fees and tolls
may be deducted as separate itens. 1d. Petitioner’s evidence

consi sted of his spreadsheet. He failed to present any receipts

2 Wth respect to his spreadsheet, petitioner testified
that he used his expenses from 2004 to generate “reasonabl e
expenses” for 2002 since his records for 2002 were allegedly
destroyed in a fire in 2006.
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to verify that the expenditures were made in 2002, and he did not
testify as to these clained expenses. See secs. 446(a), (c),
461(a), 6001. Wthout nore, the Court concludes that he has not
substanti ated the deductions nor provided any sufficient evidence
for the Court to nake a rational estimate. Therefore, he is not
entitled to the deductions, and respondent’s determ nations are
sust ai ned.

C. Expenses Subject to Section 274(d)

Section 274(d) supersedes the Cohan rule, and the Court
cannot estimate a taxpayer’s expenses wWith respect to certain

items. See Sanford v. Conm ssioner, 50 T.C 823, 827, (1968),

affd. per curiam412 F.2d 201 (2d Cr. 1969). Section 274(d)
provi des that no deduction is allowable for expenses related to:
(1) Travel; (2) amusenent, recreation, or entertainnent;

(3) gifts; or (4) “listed property”, unless the taxpayer conplies
wWth certain strict substantiation requirenents. To satisfy the
strict substantiation requirenents, the taxpayer nust
substantiate the amount, the time and place of the travel or
entertai nnent, the use of the property or facility, the date and
description of the gift, the business purpose of an expense, and
the business relationship to the taxpayer of the persons
entertained or receiving the gift. See sec. 274(d); sec.
1.274-5T, Tenporary Incone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6,

1985). If the amobunt is not substantiated by adequate records or
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sufficient corroborative evidence, then it is disallowed. See
sec. 274(d).

In order to substantiate anounts expended for travel, the
t axpayer nmust prove the: (1) Anmount of each expenditure (i.e.,
| odgi ng, neals, gas, and etc.); (2) tinme (i.e., dates of
departure and return trip and nunber of days spent on business);
(3) place; and (4) business purpose (i.e., the business reason
for the travel or the nature of the business benefit to be
derived). See sec. 1.274-5T(b)(2)(i) through (iv), Tenporary
| ncome Tax Regs., supra.

Simlarly, in order to substantiate anounts expended for
entertai nment, the taxpayer nmust prove the: (1) Anobunt of each
expenditure (except for incidental itens such as taxi fares or
t el ephone calls that may be aggregated on a daily basis);

(2) time, which neans the date of the entertainnment; (3) place
(i.e., the nane, if any, address or |ocation, and designation of
the type of entertai nment, such as dinner or theater, if it is
not apparent fromthe designation of the place); (4) business
purpose (i.e., the business reason for the entertai nnent or the
nature of the business benefit to be derived and the nature of

t he busi ness discussion or activity); and (5) business
relationship (i.e., nane, title, occupation, or simlar

informati on of the persons entertained). See sec.
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1.274-5T(b) (3) (i) through (v), Tenporary |Incone Tax Regs., 50
Fed. Reg. 46015 (Nov. 6, 1985).

Petitioner’s evidence consisted of the spreadsheet listing
t he nunbers he put on his return. Petitioner did not testify as
to his expenses for travel and neals and entertai nnent nor submt
any receipts to verify his paynent of the clai med expenses in
2002. See secs. 446(a), (c), 461(a). The Court finds that
petitioner has not satisfied the strict substantiation
requi renents of section 274(d), and therefore, the expenses are
not deductible. Accordingly, respondent’s determ nations are
sust ai ned.

D. Truck Purchase as a Section 179 Expense

Section 179(a) generally allows a taxpayer to elect to treat
the cost of section 179 property as a current expense in the year
the property is placed in service, within certain dollar
l[imtations. |[|f the property is used for both business and ot her
pur poses, then the portion of the property’s cost that is
attributable to the business use is eligible for expensing under
section 179 but only if nore than 50 percent of the property’s
use is for business purposes (the predom nant use requirenent).

See sec. 1.179-1(d), Incone Tax Reg.; see also Wualley v.

Conmi ssioner, T.C. Menp. 1996-533. Moreover, in order to claima

deduction for listed property, which is defined in section

280F(d)(4) to include a passenger autonobile, the taxpayer nust
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satisfy the strict substantiation requirenents of section 274(d).

See Whall ey v. Conmm ssioner, supra; see also sec. 280F(d)(1);

sec. 1.179-1(d)(3), Inconme Tax Regs. |In order to substantiate
t he anmount of an autonobil e expense the taxpayer mnmust prove the
followng: (1) The anount of the expenditure (i.e., cost of
acquisition); (2) the anpbunt of each business use and the anount
of its total use by establishing the anount of its business
m | eage and total mleage; (3) tinme (i.e., the date of the
expenditure or use); and (4) the business purpose for the
expenditure or use. See sec. 1.274-5T(b)(6)(i) through (iii),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).
The taxpayer may substantiate the anmount of m | eage by adequate
records or sufficient evidence that corroborates his statenents.
See sec. 274(d). A record of the mleage nade at or near the
time of the autonobile’s use that is supported by docunentary
evi dence has a high degree of credibility not present with a
subsequent|ly prepared statenent. See sec. 1.274-5T(c)(1)-(3),
Tenporary I nconme Tax Regs., supra.

Petitioner’s evidence consisted of the spreadsheet listing
t he nunbers he put on his return and his testinony that he
pur chased the Jeep froma bankruptcy trustee for $2,200 to use in
his business. Additionally, petitioner testified that the Jeep
was his only vehicle and that his wife did not own a vehicle.

Petitioner failed to establish his busi ness use. Mor eover, he
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did not maintain a mleage log, and he did not attenpt to
reconstruct his auto expenses (i.e., by tying his clients’
busi ness cards, which he did possess, to particular dates). The
Court finds that petitioner has satisfied neither the strict
substantiation requirenments of section 274(d) nor the predom nant
use requirement. Therefore, petitioner is not entitled to
expense the cost of the Jeep under section 179. Accordingly,
respondent’s determnation i s sustained.

E. Expenses for Business Use of the Home

Expenses for the business use of a taxpayer’s residence are
deducti ble only under very Iimted circunstances. The taxpayer
must show that a portion of the residence was exclusively used on
a regul ar basis as his principal place of business, and in the
case of an enployee, the exclusive use nust be for the enployer’s
conveni ence. See sec. 280A(c)(1). The term“a portion of the
dwel ling unit” refers to “a roomor other separately identifiable
space;” a pernmanent partition marking off the area is not
necessary. Sec. 1.280A-2(g)(1), Proposed Incone Tax Regs., 48
Fed. Reg. 33324 (July 21, 1983).°% Wen section 280A(c) was added

to the Internal Revenue Code by the Tax Reform Act of 1976, Pub.

3 Although proposed regul ations carry no greater weight
than a position advanced on brief by the Comm ssioner, they may
be useful as guidelines where they closely follow the |egislative
hi story of the act. Estate of Wallace v. Conm ssioner, 95 T.C,
525, 547 (1990), affd. 965 F.2d 1038 (11th G r. 1992); Mller v.
Conmm ssioner, 70 T.C. 448, 460 (1978); E.W Wolworth Co. V.

Conmi ssioner, 54 T.C 1233, 1265-1266 (1970)).
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L. 94-455, sec. 601(a), 90 Stat. 1569, the Senate Fi nance
Comm ttee report explained the exclusive use requirenent as
fol |l ows:

Excl usi ve use of a portion of a taxpayer’s dwelling
unit neans that the taxpayer nust use a specific part
of a dwelling unit solely for the purpose of carrying
on his trade or business. The use of a portion of a
dwel ling unit for both personal purposes and for the
carrying on of a trade or business does not neet the
exclusive use test. Thus, for exanple, a taxpayer who
uses a den in his dwelling unit to wite legal briefs,
prepare tax returns, or engage in simlar activities as
wel | for personal purposes, will be denied a deduction
for the expenses paid or incurred in connection with
the use of the residence which are allocable to these
activities. * * * [Enphasis added. ]

S. Rept. 94-938, at 148 (1976), 1976-3 C.B. (Vol. 3) 49, 186; see
also H Rept. 94-658, at 161 (1975), 1976-3 C.B. (Vol. 2) 695,
853; Staff of Joint Comm on Taxation, Ceneral Explanation of the
Tax Reform Act of 1976, at 140 (1976), 1976-3 C.B. (Vol. 2) 1,
152. Simlarly, the Court has declined to find that a specific
portion of a residence had been used exclusively for business

pur poses where both business and personal activities perneate an

entire residence. WIllians v. Conm ssioner, T.C. Mnop. 1991-567;

Naggar v. Commi ssioner, T.C Meno. 1983-559.

The exclusive use requirement is an all-or-nothing standard.

See Hamacher v. Conm ssioner, 94 T.C. 348, 356 (1990). When a

t axpayer uses a honme office in conducting nunerous business
activities, each use nust be of a type described in section

280A(c)(1); otherw se, the exclusive use requirenment is not
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satisfied. 1d. And if only one of the uses qualifies, then the
expenses attributable to that use are not deductible even if the
ot her uses are business related. 1d.

1. O her Busi ness Property as a Section 280A Expense

Petitioner’s evidence consisted of the spreadsheet listing
t he nunbers he put on his return, three cancel ed checks for rent
pai d for Septenber through Decenber at $1,050 per nonth, a
current photograph of sone equi pnent, a di agram show ng the
| ocation of his equipnment, furniture, files, and storage; a
letter fromCortelco's vice president of finance and
adm ni stration and chief financial officer, and petitioner’s own
testi nony.

Petitioner testified that he and his wife never dined in the
di ni ng room because they had an outside deck to dine on. The
tabl e was designed for dining, but it was not used for that
purpose, he testified. According to petitioner, they ate out
nost of the time, and his wife never cooked in the kitchen. The
Court finds that this portion of petitioner’s testinony is
sel f-serving, and we sinply do not accept it. See Ceiger V.
Conm ssi oner, 440 F.2d 688, 689 (9th Cr. 1971), affg. per curiam

T.C. Meno. 1969-159; Urban Redev. Corp. v. Conm ssioner, 294 F.2d

328, 332 (4th Cir. 1961), affg. 34 T.C. 845 (1960).
Petitioner also testified that both he and his wife slept in

t he bedroom and that he used his conputer equipnent and his



- 14 -
“records” to help a bankruptcy trustee in a lawsuit filed in his
personal capacity and on behal f of a conpany, of which he was the
chi ef executive officer. |In viewof this testinony, the Court
finds that petitioner has not satisfied the exclusive use
requi renent since his business areas were used for both personal
and busi ness reasons, they perneated the entire apartnent, and
the uses are so intermngled that the Court cannot find that a
specific portion of the apartnent was used exclusively for
busi ness purposes. Mreover, nerely testifying that “if | lived
there and | worked there and | did business there * * * | nust
have had sone reasonabl e expenses” is not sufficient to satisfy
the Code’s substantiation requirenents. Accordingly,
respondent’s determ nation is sustained.*
2. Uilities

Uilities attributable to the taxpayer’s mai ntenance of a

home office may be deducti bl e as a busi ness expense. See 1.262-

1(b)(3), Incone Tax Regs.

4 In view of our disposition of the deductions relating to
petitioner’s business use of his residence, there is no need to
reach the parties’ argunents regarding the issue of whether his
enpl oyer had provided petitioner with an office at Cortel co,
whi ch m ght have precluded the deduction pursuant to Bodzin v.
Comm ssioner, 509 F.2d 679 (4th G r. 1975) (distinguishing
bet ween situati ons where the taxpayer chooses to work from hone
and thus the deduction for the business use of the honme is not
al l owabl e fromthe situations where an office is not avail able or
suitable for the work and the deduction is allowable), revg. 60
T.C. 820 (1973).
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Petitioner’s evidence consisted of the spreadsheet listing

the nunbers he put on his return, a water-sewer bill and an
electric bill, which were not for 2002; and a $75 receipt stapled
to a water bill, which was for 2005. Because we have determ ned

that petitioner is not entitled to a deduction for the business
use of his residence, it follows that he is not entitled to a
deduction for the corresponding utilities. Accordingly,
respondent’s determnation i s sustained.

1. Section 6651(a)(1) Addition to Tax

Respondent determ ned an addition to tax under section
6651(a) (1) for 2002, asserting that petitioner failed to tinely
file his Form 1040-SS. Initially, respondent has the burden of
production with respect to the addition to tax. See sec.
7491(c). Respondent satisfies his burden by comng forward with
sufficient evidence to indicate that it is appropriate to inpose

the addition to tax. See Hi gbee v. Conmi ssioner, 116 T.C 438,

446 (2001). Once respondent satisfies his burden, petitioner
nmust persuade the Court that respondent’s determnation is in
error by supplying sufficient evidence of reasonabl e cause,
substantial authority, or a simlar justification. [d.

The parties agree that petitioner did not tinely file a
Form 1040-SS. Therefore, respondent has nmet his burden of
production. Petitioner merely testified that he was a resident

of Puerto Rico, he paid his taxes in Puerto Rico, and “everybody
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said you do not owe the IRS". Petitioner introduced no other
evidence. Petitioner’s explanation was not a legally sufficient
reason for his failure to file tinmely; therefore, the Court finds
that petitioner did not have reasonable cause for his failure to
file timely. Accordingly, respondent’s determnation is
sust ai ned.

To reflect the foregoing,

Deci sion will be entered for

respondent as to the deficiency and

the section 6651(a)(1) addition to

tax and for petitioner as to the

additions to tax under sections

6651(a) (2) and 6654.




