PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opinion 2008-128

UNI TED STATES TAX COURT

JONATHAN L. HALL, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 11674-06S. Fil ed Septenber 22, 2008.

Jonathan L. Hall, pro se.

Jay A. Roberts, for respondent.

PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed.
Pursuant to section 7463(b), the decision to be entered is not
revi ewabl e by any other court, and this opinion shall not be

treated as precedent for any other case. Unless otherw se
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i ndi cat ed, subsequent section references are to the |Internal
Revenue Code, as anended.

This case is before the Court on petitioner’s request for
review of the Internal Revenue Service (IRS) Appeals Ofice
(Appeal s) determ nation to sustain the filing of a Federal tax
[ien with respect to petitioner’s 2000 through 2003 incone tax
liabilities. After a concession, the issue before the Court is
whet her respondent abused his discretion in sustaining the lien
filing wth respect to petitioner’s inconme tax liabilities for
t axabl e years 2001 through 2003.1

Backgr ound

Petitioner resided in Virginia when he filed the petition.
The parties filed a stipulation of facts and a suppl enent al
stipulation of facts, with attached exhibits. W find those
facts and incorporate the stipulations by this reference.

Petitioner worked as a | aborer during 2000, 2001, 2002, and
2003 (the years in issue). Petitioner received Fornms 1099-M SC,
M scel | aneous | ncone, for each of the years in issue. He
reported his earnings and cl ai med vari ous expenses for each year

on Schedule C, Profit or Loss From Business, and he reported a

! Respondent conceded that the Federal tax lien for 2000
woul d be wi thdrawn because the lien was filed reflecting a zero
bal ance owed for 2000. After the filing, the Internal Revenue
Service (IRS) assessed a collection fee, interest, and an
addition to tax for failure to pay tax reported on a return. At
trial respondent’s counsel agreed that the IRS would abate the
remai ni ng 2000 bal ance and withdraw the lien for 2000.
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self-enploynment tax liability for each year. Petitioner had no
Federal incone tax withheld fromthe paynents he received, and he
made no estimated tax paynents. He filed balance due returns for
the years in issue and did not remt paynent with those returns.

In 2002 petitioner entered into an installnment agreenent and
made paynments toward his outstanding tax liabilities, but he
defaulted on the install nent agreenent in 2005, when he stopped
maki ng paynents. Respondent filed the notice of Federal tax lien
on May 3, 2005, and mailed a Notice of Federal Tax Lien Filing
and Your Right to a Hearing Under | RC 6320, dated May 4, 2005, to
petitioner. Petitioner tinmely submtted Form 12153, Request for
a Collection Due Process Hearing, and received a date for a
t el ephone hearing. The day before the schedul ed heari ng,
petitioner called the Appeals officer and asked to postpone the
hearing for 90 days. The officer refused the delay but allowed
petitioner additional time to submt information he wanted
considered. Petitioner submtted nothing beyond his initial
hearing request, and the officer issued a Notice of Determ nation
Concerning Col l ection Action(s) Under Section 6320 and/or 6330
(notice of determnation), sustaining the lien filing.

Petitioner tinely petitioned for judicial review of the
notice of determnation. |In response to notions fromrespondent,
the Court granted a continuance and renmanded the case so that

Appeal s could provide petitioner a face-to-face collection
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hearing. Appeals assigned a different settlenent officer (SO to
conduct the hearing on remand. Before the hearing the SO
informed petitioner that Appeals could not consider collection
alternatives wthout: (1) Proof of his current conpliance with
Federal inconme tax obligations, including tax return filing and
estimated tax paynents; and (2) conpleted collection information
form(s), with supporting docunentation.?

On April 30, 2007, the SO and his supervisor net with
petitioner for several hours. Petitioner sought w thdrawal of
the notice of |ien on account of hardship and the adverse effect
on his credit, and he requested currently noncollectible (CNC
status as a collection alternative. The SO refused to consider
collection alternatives during the neeting because petitioner had
not provi ded proof of conpliance or the requested collection
informati on before or at the neeting.

During the collection hearing petitioner asserted that he
had been inproperly classified as an i ndependent contractor by

t he people for whom he provided services during the years in

2 The settlenment officer (SO stated that petitioner was not
entitled to challenge the underlying tax liabilities in the
col l ection hearing because he had had a prior opportunity to so
chal l enge; i.e., when he received a notice of intent to |evy
dated Apr. 16, 2005 (before the May 4, 2005, notice of Federal
tax lien filing). However, the Apr. 16, 2005, levy notice, which
is the subject of another case, docket No. 26741-06S, invol ves
petitioner’s tax liabilities for tax year 2004 only, not any of
the years at issue in this case (2000 through 2003). In any
event, the SO afforded petitioner the opportunity to challenge
the underlying tax liabilities at the hearing.
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issue. Petitioner clainmed that the alleged enployer paid hima

| ower “enpl oyee hourly rate” and not a hi gher *independent
contractor rate”. Petitioner attenpted to challenge the
underlying tax liabilities solely on the basis that respondent
shoul d determ ne his proper classification. The SO observed that
the outstanding liabilities resulted frompetitioner’s filing his
returns as an i ndependent contractor and discussed petitioner’s
subm tting anended Federal income tax returns for any years
petitioner considered hinself an enpl oyee as well as petitioner’s
submtting Form SS-8, Determ nation of Wrker Status for Purposes
of Federal Enploynent Taxes and |Inconme Tax Wt hhol di ng.

Petitioner did not provide any docunentation to support a
chal l enge to the exi stence or anmounts of the underlying tax
liabilities for the years at issue.

Petitioner also argued that the liens should be renpoved to
allow himto obtain credit so he could purchase a conputer. The
SO and hi s supervisor explained that one purpose of the tax liens
is to prevent a taxpayer from acquiring additional debt that
coul d conpete for funds needed to pay tax liabilities.

The SO al |l owed petitioner additional tinme to submt proof of
current conpliance with his Federal income tax obligations and to
provide the collection information required to eval uate
collection alternatives. Using the information petitioner

submtted after the hearing, which indicated that petitioner did
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not have assets available for collection and did not have
positive nonthly disposable income, the SO determ ned that the
only collection alternative available was to place petitioner’s
account in CNC status.

Petitioner did not submt any anmended returns or a Form SS-8
to the SO On Septenber 7, 2007, the SO issued a Suppl enent a
Notice of Determ nation Concerning Collection Actions Under
Section 6320 and/or 6330 (supplenental notice of determ nation),
determ ning that petitioner’s account woul d be placed in CNC
status and that the liens would remain in place.

At trial petitioner sought judicial determ nation of his
classification (enployee vs. independent contractor) and renoval
of the Federal tax liens. Respondent conceded the enpl oynent
gquestion, agreeing to accept whichever status petitioner

preferred.?

3 Respondent’s counsel indicated that recal cul ating
petitioner’s taxes as an enpl oyee would result in nore taxes due
than the anounts reflected in petitioner’s original returns filed
as an i ndependent contractor; although petitioner would be |iable
for only one-half of the self-enploynment taxes if he filed as an
enpl oyee, he would | ose the deductions for one-half of the self-
enpl oynent taxes and the expenses he originally listed on
Schedules C, Profit or Loss From Business, would be reported on
Schedul es A, Item zed Deductions, where they would be subject to
the 2-percent floor inposed by sec. 67 on m scell aneous item zed
deductions (here, unreinbursed enpl oyee busi ness expenses) and
woul d di spl ace or conpete with his standard deducti on.

Petitioner refused to stipulate his enploynent status.
The Court instructed petitioner that, w thout an express
agreenent by both parties, the issue would be deci ded on the
(continued. . .)
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Di scussi on

In review ng the Conm ssioner’s decision to sustain
collection actions, where the validity of the underlying tax
l[tability is properly at issue, the Court reviews the
Comm ssioner’s determ nation of the underlying tax liability de

novo. Sego v. Conmi ssioner, 114 T.C. 604, 610 (2000); Goza v.

Commi ssioner, 114 T.C. 176, 181-182 (2000). The Court reviews

any other adm nistrative determ nation regardi ng proposed
collection actions for abuse of discretion. Sego v.

Conmi ssi oner, supra at 610; Goza v. Conm ssioner, supra at 182.

An abuse of discretion occurs when the exercise of discretion is

wi t hout sound basis in fact or | aw Mur phy v. Commi ssi oner, 125

T.C. 301, 308 (2005), affd. 469 F.3d 27 (1st Cr. 2006). |If the
Court finds that a taxpayer is liable for deficiencies and
additions to tax, then the Comm ssioner’s adm nistrative

determ nation sustaining the collection action will be reviewed

for abuse of discretion. See Downing v. Commi ssioner, 118 T.C.

22, 31 (2002); Godwin v. Conm ssioner, T.C Meno. 2003-289, affd.

132 Fed. Appx. 785 (11th G r. 2005).
Section 6320(c) provides that Appeals’ conduct of collection
heari ngs that challenge Federal tax lien filings shall generally

be consistent with the procedures set forth in section 6330(c),

3(...continued)
basis of his returns as filed. No oral or witten agreenent as
to petitioner’s enploynent status was made part of the record.
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(d), and (e). At the hearing the Appeals officer is required to
verify that “the requirenents of any applicable | aw or
adm ni strative procedure have been net.” Sec. 6330(c)(1l); see
al so sec. 6330(c)(3)(A). The Appeals officer is also required to
addr ess whet her the proposed coll ection action bal ances the need
for efficient tax collection with the legitimte concern that any
collection action be no nore intrusive than necessary. Sec.
6330(c)(3)(C). The taxpayer may raise “any relevant issue
relating to the unpaid tax or the proposed |evy”. Sec.
6330(c)(2)(A). The taxpayer is also entitled to challenge “the
exi stence or anount of the underlying tax liability” if he “did
not receive any statutory notice of deficiency for such tax
liability or did not otherw se have an opportunity to dispute
such tax liability.” Sec. 6330(c)(2)(B)

Petitioner did not receive a notice of deficiency or
ot herwi se have an opportunity to dispute the underlying tax
liabilities before the collection hearings concerning the |iens

filed for the years at issue.* Therefore, he may chal |l enge the

4 Respondent was not obliged to issue a notice of deficiency
to petitioner because the assessnents were entered under sec.
6201(a) (1), based on the anmounts petitioner reported due on his
tax returns, along with statutory interest and additions to tax.
Mor eover, sec. 6211(a) excludes fromthe definition of a
deficiency the tax that taxpayers report due on their returns.
Mont gonery v. Comm ssioner, 122 T.C. 1, 16-17 (2004). As
menti oned supra note 2, the April 2005 levy notice did not
address the years at issue in this case and thus did not provide
an opportunity to dispute the underlying tax liabilities for 2000

(continued. . .)
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exi stence or anounts of his underlying tax liabilities for tax

years 2000 t hrough 2003. See Mntgonery v. Conmm ssioner, 122

T.C 1, 7-9 (2004). Although petitioner repeatedly questioned
whet her he was properly classified as an i ndependent contractor
rat her than an enpl oyee, he did not challenge the reporting of
his inconme as sel f-enploynent incone by filing a Form SS-8 or any
anended returns with the SO or by subm ssion of evidence at
trial. Thus, while petitioner was entitled to challenge the
underlying tax liabilities, he made no such chal |l enge during the
adm ni strative collection proceeding or at trial. The SO did not
make any determ nation as to petitioner’s underlying tax
liabilities. Accordingly, the underlying tax liabilities remain
as petitioner reported. Wth respect to collection alternatives,
we review the SO s determ nation for abuse of discretion.

Petitioner relied upon section 6323(j)(1) (A, (©, and (D
to argue that the liens should be w thdrawn.

Section 6323(j)(1)(A) allows for wthdrawal of |iens that
were filed prematurely. The SO verified that the taxes were
properly assessed, that the I RS sent notice and demand for
paynment to petitioner, and that petitioner defaulted on the 2002

install ment agreenment. The liens were not filed prematurely.?®

4(C...continued)
t hrough 2003.

> According to the Internal Revenue Manual, pt. 5.16.1.1.4
(continued. . .)
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Petitioner did not submt any evidence show ng that
wi thdrawal of the liens would facilitate collection, see sec.
6323(j)(1)(C, or would be in the best interest of petitioner and
the United States, see sec. 6323(j)(1)(D). Petitioner argued
that renoving the liens would enhance his ability to earn incone,
whi ch woul d increase his future incone subject to tax, increase
t he anobunt of tax he would owe and pay in future years, and
enable himto nake paynents on his outstanding liabilities. He
provi ded no support for these contentions. Petitioner introduced
evidence that his application for credit to purchase a new
conput er was denied and asserted that the conputer woul d be
hel pful in his business. However, petitioner did not show how
the conmputer would lead to increased incone or howits |ack would
keep petitioner fromearning a living. Petitioner’s assertion
that renoval of the liens would facilitate collection and would

be in the United States’ best interest is only conjectural.

5(...continued)
(Sept. 19, 2005), the filing of a Federal tax lienis a
requi renent of placing petitioner’s account in currently
noncol I ectible (CNC) status, which status petitioner had
requested fromthe Automated Coll ection function. Contrary to
petitioner’s contentions, IRS records do not reflect that his
account was ever placed in CNC status. It appears that
petitioner’s request for CNC status may have triggered the lien
filing, but his challenge to the lien filing prevented the
Secretary from applying CNC status until his collection appeal
was finally resolved. This case resolves his appeal, and, as
menti oned, the Sept. 7, 2007, supplenental notice of
determnation reflects the SO s determ nation that petitioner was
eligible for CNC status.
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Petitioner failed to prove that the |liens should be
W t hdrawn pursuant to section 6323()).

The SO verified that the |l egal and adm nistrative
requi renents had been net and consi dered whet her the proposed
coll ection actions properly bal anced collection efficiency and
i ntrusi veness.

On the basis of the record, we conclude that respondent
satisfied the requirenents of section 6330(c) and did not abuse
his discretion in sustaining the notice of Federal tax lien for
tax years 2001 through 2003. As discussed supra note 1
respondent has agreed to renove the lien for 2000 and to abate
the remai ni ng bal ance due for that year only. Respondent’s
determnation as to the liens for 2001 through 2003 is sustai ned.

To reflect the foregoing,

An appropriate order and

decision will be entered.




