PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opinion 2012-3

UNI TED STATES TAX COURT

GEORGE EDWARD HAM Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 5467-11S. Filed January 5, 2012.

George Edward Ham pro se

Douglas S. Pol sky, for respondent.

ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a deficiency in petitioner’s Federal
i ncone tax of $2,736 for 2007. The sole issue for decision is
whet her the full anount of nutual fund distributions petitioner
received in 2007 is includable in his gross incone.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. Petitioner resided in the State of M ssouri when the
petition was fil ed.

In late 2006 and t hroughout 2007, petitioner purchased
shares in four nutual funds managed by Janus Capital G oup
(Janus), a regul ated investnment conpany (rmutual fund).?
Petitioner did not sell any of these mutual fund shares in 2007.

At the end of 2007, petitioner received capital gain
di stributions, ordinary dividend distributions, and qualified
dividend distributions (the distributions) fromJanus in respect
of the mutual fund shares that he had purchased. Janus reported
the full anount of the distributions associated with each nutual
fund to petitioner on a Form 1099-DV, D vidends and

Di stri buti ons.

2 The mutual funds were not held in a tax-deferred account
such as an individual retirement account.
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Petitioner self-prepared his 2007 Federal incone tax return,
listing the full anount of the distributions on an attachnent
thereto. Petitioner believed, however, that a portion of the
di stributions he received should be treated as a “return of
capital” and was not includable in his gross incone for 2007.
Consequently, petitioner reduced the anmount of each distribution
by what he calculated to be the “return of capital” associated
with the purchase of the nmutual fund shares, and he included only
the resulting net anobunt in his gross incone.

Petitioner subsequently received a notice of deficiency for
2007 in which respondent determ ned that the full anount of the
distributions were includable in petitioner’s gross incone,
rather than the reduced anounts reported by petitioner.

D scussi on®

Goss incone is defined as “all incone from whatever source
derived” unless otherw se specifically excluded. Sec. 61(a);
sec. 1.61-1(a), Income Tax Regs. Section 61(a)(7) provides that
di vidends are includable in gross incone. A sharehol der who
receives dividends froma mutual fund “shall include such
dividends in gross incone for the taxable year in which they are

received.” Sec. 1.852-4(a)(1l), Inconme Tax Regs. Under section

3 W decide this case without regard to the burden of
pr oof .
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1(h), qualified dividends are subject to tax at preferential rates.

Section 852(b)(3)(B) provides that capital gain dividends
distributed froma nutual fund “shall be treated by the
sharehol ders as a gain fromthe sale or exchange of a capital
asset held for nore than 1 year.” That gain nust be “realized in
t he taxabl e year of the shareholder in which the dividend was
received.” Sec. 1.852-4(b)(1), Income Tax Regs. Section 1222(3)
defines “long-termcapital gain” as “gain fromthe sale or
exchange of a capital asset held for nore than 1 year”. Under
section 1(h), net long-termcapital gains are also subject to tax
at preferential rates.*

Petitioner does not dispute that he received the
di stributions reported by Janus. Instead, petitioner asserts
that a portion of each distribution should be treated as a
“return of capital”. Under his “return of capital” theory,
petitioner posits that because he purchased the Janus nutual fund
shares between record dates, a portion of the purchase price he
paid for the shares represents “accrued dividends” that had
accunmul ated since the last record date. According to petitioner,
the distributions he received at the end of 2007 included these

“accrued dividends” that he had purchased. Petitioner contends

4 However, for purposes of sec. 1(h)(11), a capital gain
di vidend distributed froma nutual fund is not considered a
di vidend. Sec. 854(a).
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that the gross distributions nust therefore be reduced by the
portions representing the “accrued dividends” he purchased
because, in petitioner’s view, those portions are treated as
“returns of capital” and should not be includable in his gross
i ncone.

G oss incone is an inclusive termw th broad scope, intended
by Congress to “exert * * * ‘the full nmeasure of its taxing

power.’” Conm ssioner v. denshaw dass Co., 348 U S. 426, 429

(1955) (quoting Helvering v. difford, 309 U S. 331, 334 (1940)).

Unl ess specifically excluded by another provision of the Internal
Revenue Code, the full anount of the distributions petitioner
recei ved must be included in his gross incone for 2007. See

Conmi ssi oner v. d enshaw 3 ass Co., supra at 430.

Petitioner points to no statutory provision that excludes
fromgross incone a portion of the distributions he received.
| ndeed, the nethodol ogy petitioner used to exclude a portion of
the distributions is without any statutory basis. Rather, wth
respect to dividends, “The fact that the purchaser may have
i ncl uded the anmpbunt of the dividend in his purchase price in
contenpl ation of receiving the dividend does not exenpt himfrom
tax.” Sec. 1.61-9(c), Inconme Tax Regs. Consequently, we hold
that the full anount of the distributions in issue is includable

in petitioner’s gross incone for 2007.
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Concl usi on

We have considered all of the argunments made by petitioner,
and, to the extent that we have not specifically addressed them
we conclude that they are without nerit.

To reflect our disposition of the disputed issue, and in

order to account for any advance paynent made by petitioner,

Deci sion will be entered

under Rul e 155.




