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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a deficiency in petitioners’ 2007
Federal incone tax of $38,586 and an accuracy-rel ated penalty of
$7,717.2 After concessions by the parties, the issues for
deci si on are:

(1) Whether petitioners are entitled to a business expense
deduction under section 162(a) for expenses paid for flight
| essons. W hold that they are not; and

(2) whether petitioners are liable for the accuracy-rel ated
penal ty under section 6662(a). W hold that they are.

Backgr ound

Sonme of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhibits.

Petitioners resided in the State of Louisiana when the
petition was filed. All references to petitioner in the singular
are to petitioner Robert L. Hand.

Petitioner is licensed as a financial adviser by the
Nat i onal Association of Securities Dealers. He has worked in the
financial industry for approximtely 20 years and received a
mast er of business admnistration (MB. A ) degree in 1994. In

addition, petitioner is an associate commercial real estate

2 Al dollar anpbunts are rounded to the nearest doll ar.
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broker (commercial realtor) licensed by the State of Louisiana
Real Estate Comm ssion. Petitioner Tina A. Meilleur is a
certified public accountant (C. P.A ) and attends conti nuing
educati on cl asses necessary to naintain her |license. She was
al so a highly conpensated director of a supply chain unit at
Entergy Corp. in 2007.°3

As a comrercial realtor, petitioner identifies |large
properties to list for sale and crafts detail ed marketing
brochures for prospective buyers. Sonetinme shortly after August
2005, petitioner began chartering airplanes to find and eval uate
properties fromthe air. Petitioner continued this practice
t hroughout 2006 and 2007. During each flight, a licensed pilot
flew the airplane while petitioner took aerial photographs of
properties to include in the marketing brochures that he
presented to prospective buyers.

In late 2007, petitioner began taking flight |essons so that
he could obtain a private pilot’s license and pilot his own
pl ane. I n Decenber of 2007, petitioner purchased a Cessna 172S
aircraft. Petitioners filed a joint Federal incone tax return
for 2007 and deducted the cost of the flight |essons as a
busi ness expense on their Schedule C, Profit or Loss From

Busi ness. Petitioner is unable to provide any receipts or

3 Entergy Corp. is a utility conpany that, inter alia,
delivers electricity to utility custonmers in Louisiana.
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invoices fromthe original vendors for his flight |esson
expenses, and petitioners have conceded that they are not
entitled to deduct over $33,000 of other disallowed business
expenses.

Di scussi on

A. Burden of Proof

CGenerally, the Comm ssioner’s determ nations are presuned
correct, and the taxpayer bears the burden of proving that those

determ nations are erroneous.* Rule 142(a); Wl ch v. Helvering,

290 U. S. 111, 115 (1933). Deductions, in particular, are a
matter of |legislative grace and are narrowmy construed. Rule

142(a); I NDOPCO, Inc. v. Conmm ssioner, 503 U.S. 79, 84 (1992);

New Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

Consequently, the taxpayer bears the burden of proving that he or

she is entitled to any deduction clained. Interstate Transit

Lines v. Comm ssioner, 319 U S. 590, 593 (1943).

B. Fli ght Lessons

Under section 262, no deduction is allowed for personal,
living, or famly expenses. Section 1.262-1(b)(9), Incone Tax

Regs., provides that a taxpayer’s expenditures for obtaining or

4 Pursuant to sec. 7491(a), the burden of proof as to
factual matters may shift to the Conm ssioner under certain
circunstances. Petitioners have neither alleged that sec.
7491(a) applies nor established their conpliance with its
requi renents. Accordingly, petitioners bear the burden of proof.
See Rule 142(a).
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furthering education are not deductible unless they qualify as
busi ness expenses under both section 162 and section 1.162-5,

| ncone Tax Regs. Raines v. Comm ssioner, T.C Meno. 1983-125.

This Court has held that expenditures for flight training
constitute education expenses subject to section 1.162-5, |ncone

Tax Regs. Lee v. Conm ssioner, T.C Meno. 1981-26, affd. 723

F.2d 1424 (9th Cr. 1984). Section 1.162-5(a), Incone Tax Regs.,
provi des that expenditures made by an individual for education
may be deducti bl e as busi ness expenses if the education maintains
or inproves skills required by the individual’s trade or

busi ness. \Wet her education maintains or inproves skills

requi red by a taxpayer’s trade or business is a question of fact.

Boser v. Comm ssioner, 77 T.C 1124, 1131 (1981) (citing Baker v.

Commi ssioner, 51 T.C 243, 247 (1968)), affd. w thout published

opinion (9th Gr., Dec. 22, 1983). The burden of proof is on
petitioners to show that there was a direct and proxi mate

rel ati onship between the flight |essons petitioner received and
the skills required to be a comrercial realtor. See id. at 1131

(citing Schwartz v. Conm ssioner, 69 T.C. 877, 889 (1978), and

Lund v. Conm ssioner, 46 T.C 321, 331-332 (1966)). On the

record before us, we are unable to conclude that petitioners have
satisfied their burden of proof.
Petitioners contend that the cost of the flight | essons at

issue is an education expense directly related to petitioner’s
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busi ness as a commercial realtor.®> W are not convinced,

however, that the flight |essons petitioner received naintained
or inproved the skills required to be a coomercial realtor. Sec.
1.162-5(a) (1), Income Tax Regs. Petitioner is skilled at finding
properties and creating marketing brochures for prospective
buyers. A disconnect exists, however, between these skills and
the flight | essons taken by petitioner. Admttedly, evaluating
properties fromthe air and placing aerial photographs in

mar ket i ng brochures may be hel pful to petitioner’s business.
However, in 2005, 2006, and 2007, petitioner was able to eval uate
properties and acquire aerial photographs without piloting a

pl ane. Petitioner presented no evidence to explain why flying

| essons were now required in order for himto view properties or
obtai n aerial photographs. Although the correlation need not be
preci se, petitioner has failed to persuade us that a direct or
proxi mate rel ationship exists between the flight |essons he
received and the skills required to be a commercial realtor.

Boser v. Commi ssioner, supra at 1131.

Petitioners not only failed to carry their burden of proof
with respect to the requirenents under section 1.162-5(a), |ncone
Tax Regs.; they also failed to prove that the flight |esson

expenses were ordinary and necessary as required by section

> Petitioners do not contend that the flight |essons are
related to petitioner’s business as a financial adviser.
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162(a). See Boser v. Conm ssioner, supra at 1132; Raines v.

Comm ssi oner, supra. Wether an expenditure is ordinary and

necessary is a question of fact. Conm ssioner v. Heininger, 320

U S 467, 470 (1943). 1In general, an expense is ordinary if it
is considered normal, usual, or customary in the context of the

particul ar trade or business out of which it arose, Deputy v. du

Pont, 308 U S. 488, 495 (1940), and an expense is necessary if it
is appropriate and hel pful to the operation of the taxpayer’s

trade or business, Conm ssioner v. Tellier, 383 U S. 687, 689

(1966); Carbine v. Comm ssioner, 83 T.C. 356, 363 (1984), affd.

777 F.2d 662 (11th Gr. 1985).

Petitioners provided no evidence to suggest that it was
normal , usual, or customary for conmercial realtors to take
flight |Iessons. Consequently, petitioners are not entitled to
deduct the flight |esson expenses under section 162(a).°

C. Section 6662(a) Accuracy-Related Penalty

Section 6662(a) and (b)(1) inposes a penalty equal to 20
percent of the anobunt of any underpaynent attributable to
negl i gence or disregard of rules or regulations. The term

“negligence” includes any failure to make a reasonable attenpt to

6 Because we hold that petitioner’s expenditures for flight
| essons were not ordinary and did not maintain or inprove his
skills as a comercial realtor, we need not decide whet her those
| essons qualify himfor a new trade or business, thus making the
expendi t ures nondeducti bl e under sec. 1.162-5(b)(3), Incone Tax
Regs.
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conply with tax | aws, and “disregard” includes any carel ess,
reckless, or intentional disregard of rules or regulations. Sec.
6662(c). Negligence also includes any failure to keep adequate
books and records or to substantiate itens properly. Sec.
1.6662-3(b) (1), Inconme Tax Regs.

Section 6664(c) (1) provides an exception to the inposition

of the accuracy-related penalty if the taxpayer establishes that
there was reasonabl e cause for, and the taxpayer acted in good
faith with respect to, the underpaynent. Sec. 1.6664-4(a),
I ncone Tax Regs. The determ nation of whether the taxpayer acted
wi th reasonabl e cause and in good faith is made on a case-by-case
basis, taking into account the pertinent facts and circunstances.
Sec. 1.6664-4(b)(1), Incone Tax Regs.

Wth respect to a taxpayer’s liability for any penalty,
section 7491(c) places on the Comm ssioner the burden of
production, thereby requiring the Conmm ssioner to cone forward
with sufficient evidence indicating that it is appropriate to

i npose the penalty. Higbee v. Conm ssioner, 116 T.C 438, 446-

447 (2001). Once the Comm ssioner neets his burden of
production, the taxpayer nust cone forward wi th persuasive
evi dence that the Comm ssioner’s determnation is incorrect. See

id. at 447; see also Rule 142(a); Welch v. Helvering, 290 U S. at

115.
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Respondent has proven, and has therefore discharged his
burden of production under section 7491(c), that petitioners
failed to keep adequate records and properly substantiate the
flight | esson expenses and the anobunts of disall owed business
expenses petitioners ultimately conceded. See sec. 1.6662-
3(b)(1), Incone Tax Regs.

Petitioners have not nmet their burden of persuasion with
respect to reasonabl e cause and good faith. G rcunstances that
may i ndi cate reasonabl e cause and good faith include an honest
m sunder st andi ng of fact or law that is reasonable in |ight of
t he experience, know edge, and education of the taxpayers. Sec.

1.6664-4(b) (1), Inconme Tax Regs.; see Higbee v. Comm ssioner,

supra at 449 (citing Reny v. Conm ssioner, T.C Meno. 1997-72).

Petitioners are sophisticated taxpayers. Petitioner Tina A
Meilleur is a highly conpensated departnent head of Entergy Corp.
and a C.P. A who attends continuing education classes to maintain
her C.P.A Ilicense. Petitioner is a commercial realtor and a
Iicensed financial adviser who has worked in the financi al
i ndustry for over 20 years and holds an M B. A degree.

Petitioner testified that he did not know he needed to
retain receipts or invoices for his business expenses. However,

we are skeptical of this testinony, see Tokarski v. Conm ssioner,

87 T.C. 74, 77 (1986), and we are unable to concl ude, given

petitioners’ experience, know edge, and education, that this
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al l eged | ack of know edge is indicative of reasonabl e cause and
good faith

Petitioner alleges on brief that his tax preparer advised
himhe did not need to retain receipts and invoices to
substantiate his expenses. Statenents in briefs, however, do not

constitute evidence. Rule 143(c); see Tokarski v. Comm ssioner,

supra at 77. The record itself contains insufficient evidence
for us to conclude that petitioner ever received such advice, and
petitioner never even called his preparer as a witness. See

Wchita Term nal Elevator Co. v. Conm ssioner, 6 T.C. 1158, 1165

(1946), affd. 162 F.2d 513 (10th Cr. 1947). Assum ng arguendo,
that petitioner received such advice, petitioner’s “Reliance on
* * * the advice of a professional tax advisor * * * does not
necessarily denonstrate reasonabl e cause and good faith.” Sec.
1.6664-4(b) (1), Incone Tax Regs.

Thus, on the record before us, we are unable to concl ude
that petitioners acted with reasonabl e cause and in good faith
wi thin the neaning of section 6664(c)(1). Accordingly,
petitioners are |liable for the accuracy-rel ated penalty under
section 6662(a) on that part of the underpaynent attributable to
their deductions for (1) flight |essons and (2) the business

expenses they conceded.
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Concl usi on

We have considered all of the argunments made by petitioners,
and, to the extent that we have not specifically addressed them
we concl ude they are unpersuasive.

To reflect the foregoing, as well as the parties’

concessi ons,

Deci sion will be entered

under Rul e 155.




