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PANUTHOS, Chief Special Trial Judge: These consoli dat ed

cases were heard pursuant to the provisions of section 7463 of
the Internal Revenue Code in effect when the petitions were

filed.! Pursuant to section 7463(b), the decision to be entered

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, al
Rul e references are to the Tax Court Rules of Practice and
Procedure, and anpbunts are rounded.
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in each docket is not reviewable by any other court, and this
opi nion shall not be treated as precedent for any other case.
The I nternal Revenue Service (IRS) determ ned deficiencies
and penalties in petitioner Preston B. Handy' s Federal incone tax

for taxable years 2003 and 2004 (the years in issue) as foll ows:

Penal ty
Year Defi ci ency Sec. 6662(a)
2003 $2, 375 $475
2004 2,196 439

The issues for decision are: (1) Wether petitioner is
entitled to item zed deductions in anounts greater than the
standard deductions the IRS allowed, and (2) whether petitioner
is liable for accuracy-rel ated penalties under section 6662(a)
and (b)(1).

Backgr ound

Sonme of the facts have been stipul ated, and we incorporate
the stipulation and acconpanyi ng exhibits by this reference.

Petitioner lived in New York when he filed each petition.
During the years in issue, petitioner was a professional actor
and perforner and a dues-payi ng nenber of both the Screen Actor’s
@Quild and the Anerican Federation of Tel evision and Radio
Artists.

Petitioner has been an actor since 1973, with roles in
novi es, television, and theatrical productions. At a tinme not

apparent fromthe record, petitioner |eased one or nore roons on
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the third floor of a residential building in Brooklyn.
Petitioner occasionally lived at that |ocation, where he al so
stored his acting wardrobe and his business records.

Petitioner tinely filed his Federal incone tax returns for
the years in issue, reporting the follow ng i ncone on Fornms 1040,

U.S. Individual |Incone Tax Return:

| ncone 2003 2004
Wages, salaries, tips $18, 014 $19, 108
Taxabl e i nt erest 2,584 -0-
Taxable State tax refund 56 312
Unenpl oynment conpensati on 7,148 5, 559
Total incone 27,802 24,979

Petitioner clained the foll owi ng expenses on Schedul es A,

Item zed Deductions, and Fornms 2106, Enpl oyee Busi ness Expenses:
Expenses 2003 2004

Job expenses & nost m scel | aneous
deducti ons

Par king fees, tolls and
transportation, not including

overni ght travel or commuting $4, 007 $4, 237
Travel expenses while away from hone
over ni ght - 0- 1, 009
Busi ness expenses 15, 896 16, 254
50 percent of neals and entertai nnent
expenses 1,524 2,048
Tax preparation fees 350 - O-
Total job & m scel |l aneous expenses 21,777 23, 548
2-percent sec. 67 limtation (556) (500)
Total job & m scell aneous deducti on 21,221 23,048
State i ncone taxes 745 754

Total item zed deducti ons 21, 966 23, 802
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Petitioner did not provide any further details of his
busi ness expenses on his 2003 return, but he included with his

2004 return the follow ng schedul e detailing his business

expenses:

Expense 2004

Agent’ s fees $1, 850
Ofice 1, 205
Uni on dues 1, 597
Post age 3,042
Tel ephone 3, 569
Pr of essi onal research 1,024
Dues and subscri ptions 554
Cost unes 2,609
Hai rstyling 505
Busi ness gifts 175
M scel | aneous 124
Total detail ed busi ness expenses 16, 254

The I RS i ssued a notice of deficiency for taxable year 2004
on Cctober 17, 2006, and a separate notice of deficiency for
t axabl e year 2003 on Novenber 8, 2006. The IRS disall owed
petitioner’s unreinbursed busi ness expenses for both years,
determning that petitioner failed to substantiate the expenses
and failed to establish that the expenses were ordinary and
necessary to petitioner’s business. The IRS allowed petitioner
t he standard deduction for each of the years in issue.
Petitioner tinely petitioned this Court for redeterm nation.

On March 8, 2007, the New York City buildings comm ssioner

ordered petitioner’s roomin Brooklyn vacated because of



- 5.

conditions deened immnently perilous to life. The order

prohi bited reentry until the hazardous conditions were
elimnated. Petitioner was away fromhis roomin Brooklyn when
he received a tel ephone call informng himof this action.
Petitioner did not have an opportunity to renove his bel ongi ngs.
Upon reentering the property after the city ordered it vacated,
petitioner found his acting wardrobe, business records,
furniture, and props wet and in sone disarray.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a
notice of deficiency is presuned correct, and a taxpayer bears
the burden of proving that the determnation is in error. Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). Pursuant

to section 7491(a), the burden of proof as to factual matters
shifts to the Conm ssioner under certain circunstances.
Petitioner has neither alleged that section 7491(a) applies nor
established his conmpliance with its requirenents. Petitioner
therefore bears the burden of proof.

Deductions are a matter of |egislative grace, and a taxpayer
bears the burden of proving that he is entitled to any deduction

claimed. [NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992);

New Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934). A

taxpayer is required to maintain records sufficient to enable the

Comm ssioner to determne his correct tax liability. Sec. 6001,
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sec. 1.6001-1(a), Incone Tax Regs. Such records nust
substantiate both the anount and purpose of the clained

deductions. Higbee v. Conm ssioner, 116 T.C 438, 440 (2001).

When a taxpayer establishes that he has incurred a
deducti bl e expense but is unable to substantiate the exact
anount, we are generally permtted to estimate the deducti bl e

anmount. Cohan v. Comm ssioner, 39 F.2d 540, 543-544 (2d G

1930). To apply the Cohan rule, however, the Court nust have a
reasonabl e basi s upon which to nake an estimate. Vanicek v.

Comm ssioner, 85 T.C. 731, 742-743 (1985).

Congress overrode the Cohan rule with section 274(d), which
requires strict substantiation for certain categories of
expenses; in the absence of evidence denonstrating the exact

anounts of those expenses, deductions for themare to be

disallowed entirely. Sanford v. Conm ssioner, 50 T.C 823, 827
(1968), affd. per curiam412 F.2d 201 (2d Cr. 1969). Expenses
subj ect to section 274(d) include travel and neal expenses, as
wel | as expenses for |isted property, such as passenger

aut onobi | es, conputers, and cellul ar tel ephones. Secs. 274(d),
280F(d)(4). A taxpayer nust substantiate the anount, tine,

pl ace, and busi ness purpose of these expenditures and nust
provi de adequate records or sufficient evidence to corroborate
his own statenent. See sec. 274(d); sec. 1.274-5T(c)(1),

Tenporary I ncone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).
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An exception allows a taxpayer to substantiate his expenses
t hrough a reasonabl e reconstruction of his records, but only
where the taxpayer establishes that his records were |ost due to
ci rcunst ances beyond his control, such as to fire, fl ood,
eart hquake, or other casualty. Sec. 1.274-5T(c)(5), Tenporary
I ncone Tax Regs., 50 Fed. Reg. 46022 (Nov. 6, 1985).
Section 162(a) allows deductions for all ordinary and
necessary busi ness expenses paid or incurred during the taxable
year in carrying on a trade or business. Perform ng services as

an enpl oyee constitutes a trade or business. Prinuth v.

Commi ssioner, 54 T.C 374, 377-378 (1970). Those expenses t hat

are (1) ordinary and necessary to the taxpayer’s business and (2)
paid or incurred in a given year are deductible that year;
however, personal, living, or famly expenses are not deducti bl e.
See secs. 162(a), 262(a); sec. 1.162-17(a), Incone Tax Regs.
Petitioner testified that his receipts and business records
were | ost when the city “condemmed” his roomin Brooklyn.
Petitioner asserts that his records were | ost due to a casualty
and through no fault of his own and argues that he should be
allowed to reconstruct his records. Petitioner also testified
that at the time of trial he believed that the condemmati on
occurred before he received notification fromthe I RS regarding

deficiencies for the tax years in issue.
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Respondent asserts that the city action and any water danmage
occurred in March 2007, not only well after the IRS conpleted the
exam nation and issued both notices of deficiency in 2006 but
al so after petitioner requested redeterm nation of the
deficiencies by filing petitions wwth this Court in January and
February 2007. Respondent asserts that petitioner did not
produce any records to substantiate his expenses during the
exam nation of his returns and that petitioner has not provided
any corroboration of any |oss of property at this |location.?
Petitioner introduced a sign fromthe New York Gty
bui | di ngs comm ssi oner stating that the prem ses (the front room
on the third floor of the building in Brooklyn where he rented
space) had been vacated and that reentry was prohibited until the
conditions deened immnently perilous to life were rectified to
the satisfaction of the New York Gty Buildings Departnent. The
sign is dated March 8, 2007. Petitioner also introduced a
listing of building violations which indicates that a notice of
vi ol ation regarding water |eaking onto the third-floor public
hall was issued on January 17, 2007, but that entry did not

indicate that petitioner’s unit was affected. The |listing covers

2 Petitioner testified that he stored his acting wardrobe in
the roomin Brooklyn and that he purchased insurance on his
acting wardrobe fromAllstate Financial. At trial he did not
substantiate his loss (for exanple, by introducing evidence that
he filed a claimwith Allstate for |ost or damaged props or
costunes or by offering his 2007 Federal incone tax return to
show that he clainmed a casualty | oss deduction).
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the period fromJuly 12, 2005, through March 13, 2007, but it
does not list any violation in March 2007 directly affecting
either the third floor or petitioner’s room and it does not
describe the conditions that triggered the action taken by the
New York City Buildings Departnment on March 8, 2007

In preparation for trial petitioner’s counsel sent letters
to many busi nesses and individuals fromwhom petitioner asserts
he purchased goods and services related to his business in 2003
and 2004. In these letters petitioner’s counsel asked each
vendor to specify the amobunts petitioner paid the particul ar
vendor during the years in issue. Sonme of the letters were
conpleted and returned. Petitioner’s counsel offered the letters
into evidence. Respondent’s counsel objected that the letters
are out-of-court statenments offered for the truth of their
contents. We sustained respondent’s hearsay objection.® See
Fed. R Evid. 801(c).

The Court did provide petitioner an opportunity to review
each of the proffered docunents one at a tine. After the review

of each docunent, petitioner was nostly unable to provide

3 Rul e 174(b) provides that any evi dence deened by the Court
to have probative value shall be admssible in a small tax case.
When petitioner’s counsel attenpted to lay a foundation for the
adm ssion of the third-party statenents, petitioner was unable to
adequately identify the docunents or show any i ndependent
recol l ection of the facts and circunstances that were the subject
matter of the particular docunents. The Court thus concl uded
that the docunents had little, if any, probative val ue.
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i ndependent testinony as to the facts and circunstances
surroundi ng the particul ar expenditure that was the subject
matter of the docunment. Although at tinmes petitioner appeared to
indicate that his recollection was refreshed, as soon as a
particul ar docunent was out of his sight he was often unable to
provi de any coherent testinony as to the subject natter of the
cl ai mred deduction. Thus, in nost instances petitioner’s
recol l ection was not refreshed by the use of these nunerous
exhibits. See Fed. R Evid. 612.

Assum ng arguendo that petitioner’s records were destroyed
after he was prohibited fromentering his roomin Brooklyn, he
has not reasonably reconstructed any records as required by the
exception to the strict substantiation requirenent of section
274. W may accept credible testinony of a taxpayer to
substantiate a deduction requiring strict substantiation when a
casualty to the taxpayer’s records has been established and no
docunentation is avail able, but we are not required to do so.

Boyd v. Conmm ssioner, 122 T.C. 305, 320 (2004) (citing Watson v.

Comm ssioner, T.C. Menp. 1988-29). 1In this case there is

i nsufficient evidence of a casualty. |In any event we do not find
petitioner’s testinony sufficiently specific or credible to

satisfy the requirenents of section 274 and the exception
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thereto.* Accordingly, we will not allow any deduction for
travel and neal expenses or for expenses for listed property,
such as passenger autonobiles, conputers, and cellular

t el ephones. Thus, the remaining itemfor consideration is the
deduction clained and identified by petitioner as “Business
Expenses” ($15,896 for 2003 and $16, 254 for 2004).

Petitioner included a schedule detailing his business
expenses with his 2004 return but did not include such a schedul e
with his 2003 return. H s testinony indicates that he cl ai ned
sim |l ar business expenses for each year. W wll use the
categories he provided for 2004 as a guide to our analysis of his

deducti bl e expenses for each year. The categories are:

Agent’ s fees

Ofice

Uni on dues

Post age

Tel ephone

Pr of essi onal research
Dues and subscri ptions
Cost unes

Hai rstyling

Busi ness gifts

M scel | aneous

“ Petitioner testified that he incurred expenses in 2003 in
excess of $25,000. The cl ai med expenses exceed petitioner’s wage
i ncome for 2003 of $18,014 and approach his total inconme of
$27,802. Petitioner alleges that his sleeping on friends’
couches and eating for free at novie and tel evision sets enabl ed
himto live in New York City on only a few thousand dollars in
2003.
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Petitioner’s testinony indicates that he paid several agents
to help himsecure work. Hi s explanation of office expenses
suggests that those expenses were directed to the sane purpose;
to wit, preparing nmailings to send to producers and others. W
are satisfied that petitioner incurred expenses for agents and
pronotional materials, and we allow a conbi ned $1, 500 deducti on
for agent and office expenses for each year in issue.

The parties stipulated that petitioner paid $609 and $531 in
uni on dues for 2003 and 2004, respectively. W are not convinced
that he paid nore than these anounts for the years in issue.

Petitioner introduced a |ist of addresses to which he mailed
post cards and pictures and ot her pronotional materials during
2003 and 2004 in order to solicit acting work. W are satisfied
t hat he nade many such nmilings and all ow $1, 000 for postage
expenses for each year in issue.

Petitioner testified that his tel ephone expenses included
paynments for a voice mail service as well as for service for two
cellular tel ephones that he used strictly for business. Under
section 274, we may not estimte expenses for listed property,
whi ch includes cellular tel ephones. Although petitioner
testified that he subscribed to a voice nmail service, we note
that cellular tel ephone service typically includes voice mail
Thus, we will not estimate any additional expense for an

addi ti onal voice nessagi ng servi ce.
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Petitioner’s testinony about professional research expenses
was general and vague, and those expenses appeared to overlap
with his paynents to agents and with his claimed dues and
subscri pti on expenses. His testinony about dues and
subscriptions involved reciting the newsstand price and
publication frequency of several publications related to his
acting profession and claimng to have purchased each issue of
those itens at newsstands. On this record, we do not have a
reasonabl e basis to estimate any expenses for research, nor is
there any evidence that petitioner paid for subscriptions to any
trade publications. W wll not estimte an expense for
research, dues, or subscriptions.

Petitioner testified that he devel oped an extensive acting
war drobe. Sone of his pronotional materials depict himin
costune, and sone materials appear to |list numerous costunes
petitioner apparently owned and in which he stood ready to act.
However, petitioner did not testify that he purchased any
particul ar costunes or props during either year in issue, and he
did not provide any detail of any roles he played during those
years that required himto add to his professional wardrobe. W
do not have any reasonabl e basis on which to estinmate an expense

for costunme purchases in 2003 or 2004. See Vanicek v.

Conmi ssioner, 85 T.C. at 742-743; see al so Yeonmans V.

Comm ssioner, 30 T.C. 757, 767-769 (1958).
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Petitioner did not testify or introduce any other evidence
relating to his clainmed hairstyling expenses. Accordingly, we
apply the general rule that groomng is an inherently personal

expense and the cost is not deductible. Hynes v. Conm Ssioner,

74 T.C. 1266, 1291-1292 (1980).

Petitioner’s testinony with respect to expenses for business
gifts indicates that he paid for neals and drinks for business
associates. Meals and entertai nnent expenses are subject to the
strict substantiation requirenents of section 274, and therefore
we may not estimate any expense for petitioner’s business gifts
for either year in issue.

Petitioner did not testify or introduce any other evidence
relating to clainmed mscell aneous expenses, and we cannot make an
informed estimate wit hout some reasonabl e basi s.

As a result of our conclusions herein, petitioner’s
al l owabl e item zed deductions are | ess than the standard
deduction for each year in issue. Respondent’s determ nation
all ow ng the standard deduction for each year is accordingly
sust ai ned.

Respondent al so determ ned an accuracy-rel ated penalty for
each year in issue, asserting that petitioner’s deficiency
results from negligence or disregard of rules and regul ations.
Pursuant to section 7491(c), the Conm ssioner bears the burden of

production and must produce sufficient evidence show ng that the
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inposition of the penalty is appropriate in a particul ar case.

Hi gbee v. Commi ssioner, 116 T.C. at 446.

Respondent asserts that the magnitude of petitioner’s
cl ai mred deductions (roughly 120 percent of his wages for each
year and 77 to 94 percent of his total inconme for each year) and
petitioner’s inability to substantiate his expenses even before
any alleged water damage to his roomin Brooklyn collectively
indicate petitioner’s negligence and disregard for rules and
regul ati ons. Respondent has satisfied his burden to show that
the penalties are appropriate.

Once the Comm ssioner neets his burden, a taxpayer nust cone
forward with persuasive evidence that the Comm ssioner’s

determ nation is incorrect. Rule 142(a); H gbee v. Conm ssioner,

supra at 447. To the extent that a taxpayer shows there was
reasonabl e cause for an underpaynent and that he acted in good
faith, section 6664(c)(1) prohibits the inposition of a penalty
under section 6662.

Petitioner used a return preparer to prepare his Federal
income tax returns for the years in issue. He did not explain
what information he provided to his preparer or how the preparer
arrived at the anbunts of expenses petitioner deducted on the
returns. The danage to petitioner’s roomin Brooklyn may provide
reasonabl e cause for his inability at trial to produce records

substantiating his expenses, but, as noted, the listing of
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violations that petitioner introduced makes no nention of water
damage to his room and he has not provided any evi dence
supporting his loss. Petitioner failed to establish reasonabl e
cause for the positions he took on his return and good faith in
taking those positions. Respondent’s determi nation is sustained.

To reflect the foregoing,

Deci sions will be entered

for respondent.




