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CARLUZZO, Special Trial Judge: This case was heard

pursuant to the provisions of section 7463.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1Unl ess otherw se indicated, section references are to the
I nt ernal Revenue Code of 1986 (Code), as anended, in effect for
the relevant period. Rule references are to the Tax Court Rul es
of Practice and Procedure.
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other court, and this opinion shall not be cited as precedent for
any ot her case.

Respondent determ ned deficiencies of $2,713 and $3, 834,
respectively, in petitioner’s 2004 and 2005 Federal incone taxes.
The issues for decision for each year are: (1) Whether
petitioner qualifies as a head of household; (2) whether
petitioner is entitled to a dependency exenption deduction; and
(3) whether petitioner is entitled to an earned incone credit,
and, if so, in what anmount. For 2005 the parties also dispute
whet her petitioner is entitled to an additional child tax credit.

Backgr ound

Sone of the facts have been stipulated and are so found.
Petitioner was not married during or as of the close of either
year in issue. At the tinme the petition was filed, she resided
in Florida.

Petitioner and Daryl Smith (M. Smth) are the parents of a
daughter, born in 1992 (petitioner’s daughter). Petitioner and
M. Smth have never been married to each other; they |ived apart
at all tinmes relevant. M. Smth had | egal custody of
petitioner’s daughter during each year in issue. Petitioner
enj oyed and exercised visitation rights with her daughter during
weekends and sunmer school recesses, but her daughter lived with

M. Smth for the greater portion of each year in issue.
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Petitioner was enpl oyed as a substitute teacher during the
years in issue, and her wages fromthat enploynent ($9,031 for
2004 and $14, 894 for 2005) are reported on her tinely filed
Federal inconme tax return for each of those years. No other
i ncone or source of income is shown on either return. For each
year she filed as a head of househol d, clainmed a dependency
exenption deduction for her daughter, and cl ai med an ear ned
income credit conputed as though her daughter was a qualifying
child for purposes of that credit. For 2005 she treated her
daughter as a qualifying child for purposes of the additional
child tax credit clained for that year.

M. Smth also clainmed a dependency exenpti on deduction for
petitioner’s daughter on his 2004 and 2005 Federal incone tax
returns. He did not provide petitioner with a witten
decl aration indicating that he would not claimpetitioner’s
daughter as a dependent for either of those years.?
Consequently, no such declaration is attached to petitioner’s
return for either year in issue.

For each year respondent changed petitioner’s filing status

from head of household to single and made the appropriate

2Such decl arations can be nade on a Form 8332, Rel ease of
Claimto Exenption for Child of Divorced or Separated Parents, or
its equivalent. See sec. 1.152-4T(a), Q%A-3, Tenporary | ncone
Tax Regs., 49 Fed. Reg. 34459 (Aug. 31, 1984).
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adj ustnent to the standard deduction clained on each return. For
each year respondent also disallowed: (1) The dependency
exenption deduction clainmed for petitioner’s daughter; and (2)
the earned incone credit clainmed on petitioner’s return. In
addition, for 2005 respondent disallowed the additional child tax
credit petitioner clainmed on her return for that year.

Di scussi on

Respondent’ s determ nations, having been made in a notice of
deficiency, are presuned correct, and petitioner bears the burden
of proving such determ nations to be erroneous.® See Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). The issues

in this case are resolved by the application of various Code
sections that changed between 2004 and 2005. See the Wirking
Fam |ies Tax Relief Act of 2004, Pub. L. 108-311, 118 Stat. 1166.
The changes invite a year-by-year analysis, but the underlying
facts for each year relax any such requirenment. Instead, we
summarily identify the changes fromyear to year and di spense
with a detail ed discussion of those changes that woul d have no

consequence to the outcone of any issue here under consideration.

3Not hing in the record suggests that sec. 7491(a) is
applicable to shift the burden of proof on any issue to
respondent.
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A. Head- of - Househol d Filing Status

Anmong ot her tax advantages and as rel evant here, a taxpayer
who qualifies as a head of household is entitled to a greater
standard deduction than a taxpayer whose filing status is single.
See sec. 63(c). For each year respondent changed petitioner’s
filing status from head of household to single and reduced the
standard deducti on accordi ngly.

The definition of a head of household is contained in
section 2(b). As indicated, that definition changed between 2004
and 2005, but it remains that to qualify as a head of househol d
the taxpayer must maintain, as his or her “home a househol d which
constitutes for nore than one-half of such taxable year the
princi pal place of abode, as a nenber of such househol d, of”:

(1) For tax years ending before January 1, 2005, a daughter
(anmong other individuals); or (2) for tax years beginning after
Decenber 31, 2004, a qualifying child (as defined in section
152(c)) or any other person for whomthe taxpayer is entitled to
a dependency exenption deduction. Because petitioner’s hone was
not her daughter’s principal place of abode for nore than one-
hal f of either year in issue, petitioner does not qualify as a
head of household for either of those years. Respondent’s
adjustnents resulting fromthe change of petitioner’s filing

status from head of household to single are sustai ned.
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B. Dependency Exenption Deducti ons

In general, a taxpayer is entitled to a dependency exenption
deduction for each of the taxpayer’s dependents. See secs. 151
and 152. Wile the provisions of each of those sections differ
significantly fromthe version in effect for 2004 to the version
in effect for 2005, under the circunstances of this case the
appl i cabl e provisions operate in the sanme manner from one year to
the next. Because petitioner and M. Smth did not |ive together
for any period during the last 6 nonths of either year in issue,
section 152(e), as in effect for each year, applies. Al though
section 152(e) itself differs fromone year to the next, the
differences are not neaningful here. Suffice it to note that,
with respect to a child s parents who did not |ive together
during the last 6 nonths of either 2004 or 2005, and subject to
certain conditions and exceptions, in general section 152(e)
operates to allow the otherw se all owabl e dependency exenption
deduction for the child for those years to be clainmed by the
child s custodial parent.

For each year M. Smth, rather than petitioner, was the
custodi al parent of petitioner’s daughter. Furthernore, he did
not provide petitioner with a Form 8332 for either of those
years. Consequently, no such form or its equivalent, is
attached to petitioner’s Federal incone tax return for either of

those years. That being so, petitioner’s daughter: (1) Is
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treated as having received nore than one-half of her support from
M. Smth rather than petitioner during 2004 and therefore does
not qualify as petitioner’s dependent for that year, see sec.
152(e)(1) as in effect for tax years beginning before January 1,
2005; and (2) is not treated as petitioner’s qualifying child or
qualifying relative for 2005, see sec. 152(e)(1l) as in effect for
tax years beginning after Decenber 31, 2004.

It follows that petitioner is not entitled to a dependency
exenpti on deduction for her daughter for either year in issue,
and respondent’s disal |l owmances of those deductions are sustai ned.

C. Earned I ncone Credit

Subj ect to various conditions and |imtations, section 32(a)
provides that an eligible individual is entitled to an earned
inconme credit. An individual is an “eligible individual” wthin
t he neani ng of section 32(a) if the individual: (1) Has a
qualifying child, see sec. 32(c)(1)(A)(i); or (2) does not have a
qualifying child, does not qualify as the dependent of another
t axpayer, and neets certain residency and age requi renents, see
sec. 32(¢c)(1)(A(ii). This is true for both years in issue. For
each of those years petitioner clainmed an earned incone credit
conputed by treating her daughter as a qualifying child for
pur poses of that credit, and for each year respondent disall owed

the credit.



- 8 -

Respondent agrees that for both years in issue petitioner is
an eligible individual who does not have a qualifying child
within the nmeaning of section 32(c)(1)(A(ii). Respondent now
concedes that petitioner is entitled to a $189 earned i ncone
credit for 2004. Respondent correctly points out, however, that
al t hough petitioner is otherwise an eligible individual wthout a
qualifying child, her incone for 2005, in effect, precludes the
al | omance of any earned inconme credit to her for that year. See
sec. 32(b), (f).

According to respondent, the earned inconme credit clained on
petitioner’s return for each year in issue is inproperly conputed
because petitioner’s daughter is not petitioner’s qualifying
child for either of those years. W agree. Anong ot her
requirenents, to be treated as a taxpayer’s qualifying child for
pur poses of the earned incone credit, the child nust have the
sane principal place of abode as the taxpayer for nore than one-
hal f of the taxable year. See sec. 32(c)(3)(A)(ii) (as in effect
for tax years ending before January 1, 2005); secs. 32(c)(3) (A,
152(c) (as in effect for tax years beginning after Decenber 31,
2004). Because petitioner and her daughter did not share the
sane principal place of abode for nore than one-half of either
year in issue, petitioner’s daughter may not be treated as her

qualifying child for purposes of that credit for either year.
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Respondent’ s di sal | onances of the earned incone credits here in
di spute are sustai ned.

D. Additional Child Tax Credit

Petitioner clainmed an additional child tax credit on her
2005 return. According to petitioner, her daughter fits within
the definition of her qualifying child for purposes of that
credit. Respondent has determ ned otherw se, and we agree with
respondent.

I n general, and subject to various conditions and
l[imtations, a taxpayer is allowed an additional child tax credit
with regard to each qualifying child of the taxpayer for whomthe
taxpayer is entitled to a dependency exenption deduction. Sec.
24(a), (d).

For reasons di scussed above, we have found that petitioner
is not entitled to a dependency exenpti on deduction for her
daughter for 2005. It follows that petitioner is not entitled to
treat her daughter as a qualifying child for purposes of the
additional child tax credit for that year. Respondent’s
di sal | owance of that credit for 2005 is sustained.

To reflect the foregoing,

Deci sion will be

entered under Rul e 155.




