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VEMORANDUM OPI NI ON

KROUPA, Judge: Respondent determ ned deficiencies in
petitioners’ Federal incone taxes for 1999, 2000, 2001, and 2002

This case is consolidated for briefing and opinion with the
cases of Wlliam C. and Deborah L. Kirkpatrick, Docket No. 16442-
04, David J. and Ann M Nakagawa, Docket No. 16443-04, Robert C
and Yvonne R Ant hony, Docket No. 16444-04, and Tinmothy E. and
Mary L. Breeding, Docket No. 16448-04.
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(the years at issue)? and accuracy-rel ated penalties under
section 6662(a).?

Respondent determ ned that petitioners Kevin L. and Victoria
L. Hargrove were liable for a $11,814 deficiency and a $2, 362. 80
accuracy-rel ated penalty for 2000. For 2001, respondent
determ ned that petitioners M. and Ms. Hargrove were liable for
a $8,497 deficiency and a $1, 699.40 accuracy-rel ated penalty.

Respondent determ ned that petitioners WIlliamC. and
Deborah L. Kirkpatrick were liable for a $1,943 deficiency in
2000 and a $1, 843 deficiency in 2001.

Respondent determ ned that petitioners David J. and Ann M
Nakagawa were liable for a $1,862 deficiency and a $372 accuracy-
related penalty for 1999. For 2000, respondent determ ned that
petitioners M. and Ms. Nakagawa were liable for a $1, 848
deficiency and a $370 accuracy-rel ated penalty. For 2001,
respondent determ ned that petitioners M. and Ms. Nakagawa were
liable for a $1,841 deficiency and a $368 accuracy-rel ated
penal ty.

Respondent determ ned that petitioners Robert C. and Yvonne
R Anthony were liable for a $2,332 deficiency for 2000, a $2, 396
deficiency for 2001, and a $2, 158 deficiency for 2002.

2Not all petitioners had a deficiency for each year at
issue. The term“relevant years” wll be used to refer to the
years for which respondent determ ned deficiencies for those
particul ar petitioners.

SAIl section references are to the Internal Revenue Code in
effect for the years at issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.
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Respondent determ ned that petitioners Tinothy E. and Mary
L. Breeding were liable for a $13,232 deficiency and a $2, 232
accuracy-rel ated penalty for 2000. For 2001, respondent
determ ned that petitioners M. and Ms. Breeding were liable for
a $13,482 deficiency and a $2, 284 accuracy-rel ated penalty.

After concessions,® there are three issues for decision.
The first issue is whether petitioners may exclude the costs of
| odgi ng provided by their enployer frominconme under section 119.
We hold that they may not. The second issue is whether M. and
Ms. Hargrove and M. and Ms. Breeding are entitled to exclude
certain allowances under section 912. W hold that they are not.
The third issue is whether M. and Ms. Hargrove and M. and Ms.
Breeding are liable for accuracy-rel ated penalties under section
6662(a). We hold that they are.

Backgr ound

These cases were submtted fully stipulated pursuant to Rule
122, and the facts are so found. The stipulations of facts and
t he acconpanyi ng exhibits are incorporated by this reference.
Al'l petitioners resided outside the United States at the tines
they filed their petitions.

One or both petitioners in each case were enpl oyees of TRW
Overseas Inc. (TRW during the relevant years. These petitioners
worked for TRWin Pine Gap, Australia, at the Joint Defense Space

Research Facility/Joint Defense Space Communication Station (the

‘Respondent concedes that M. and Ms. Nakagawa are not
Iiable for accuracy-rel ated penalties under sec. 6662(a).
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defense facility) at the Pine Gap Air Force Base (the base). TRW
was a U S. Governnent contractor providing services at the
defense facility.

Petitioners were required to accept assigned housing as a
condition of their enploynent at the defense facility. The
assi gned housing was in Alice Springs, Australia, about 22 mles
frompetitioners’ workplace at the defense facility, not within
t he physi cal boundaries of the base. Alice Springs was a town of
approxi mately 28,000 people and included residents who did not
work at the base as well as those who did. The housing in Alice
Springs where petitioners resided was not in a gated community or
an area open only to TRWenpl oyees. The housing was scattered
t hroughout the city on publicly accessible roads adjacent to
homes avail able to the general public and not within any separate
encl ave or area.

Petitioners did not pay any rent or utility expenses for
their hones in Alice Springs during the years at issue. Local
Alice Springs conpanies provided services such as trash
collection and | aw enforcenent. Petitioners never conducted any
TRWor defense facility business at their honmes in Alice Springs.

Petitioners were required to sign closing agreenents as a
condition of their enploynent. |In the closing agreenents,
petitioners identified TRWas their enpl oyer and wai ved any ri ght
to elect a foreign earned i ncome exclusion under section 911(a)
for the relevant years with respect to the services they would

provide for the defense facility in Australia. They also agreed
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to attach copies of the closing agreenents to their respective
returns. No petitioner attached a copy of his or her closing
agreenent to the return for any of the rel evant years.

M. and Ms. Hargrove did not retain the services of a
preparer to assist themin filing their returns for 2000 and
2001. M. and Ms. Hargrove did not seek advice from any
accountant, attorney, or other tax professional wth respect to
t heir exclusions of incone under sections 912 and 119. M. and
Ms. Hargrove reported they owed tax of $4,719 for 2000 and
$4, 123 for 2001.°5

M. and Ms. Breeding filed their original returns for 1998
and 1999 w thout the assistance of a preparer. They then
retai ned Bob Ross, a certified public accountant |ocated in
California, on the advice of coworkers at the defense facility.
M. Ross filed anended returns for 1998 and 1999 on behal f of M.
and Ms. Breeding excluding i ncone under sections 119 and 912.
M. and Ms. Breeding' s original returns for 2000 and 2001,
prepared with the assistance of M. Ross, also excluded incone
under sections 119 and 912. M. and Ms. Breeding reported they
owed tax of $22,235 for 2000 and $23, 169 for 2001.°

Respondent di sal |l owed certai n deducti ons and determ ned that

petitioners are not entitled to certain exclusions they clained

This is the sumstated in the deficiency notice. W note
that the parties stipulated that M. and Ms. Hargrove reported
anmounts slightly different.

This is the sumstated in the deficiency notice. W note
that the parties stipulated that M. and Ms. Breeding reported
anmounts slightly different.
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on their returns for the relevant years in the deficiency
notices.’” Respondent determined that M. and Ms. Hargrove are
not entitled to an exclusion under section 911 of $44,850 in 2000
and $31,861 in 2001, determined that the correct anobunt of tax is
$16, 533 for 2000 and $12,620 for 2001, and determined that M.
and Ms. Hargrove are also liable for the accuracy-rel ated
penalty.® Respondent determined that M. and Ms. Kirkpatrick
are not entitled to an exclusion under section 119 of $6,606 in
2000 and $6,698 in 2001. Respondent determned that M. and Ms.
Nakagawa are not entitled to an exclusion under section 119 of
$6,607 in 1999, $6,606 in 2000, and $6,698 in 2001 and that M.
and Ms. Nakagawa are liable for the accuracy-rel ated penalty.
Respondent has since conceded that M. and Ms. Nakagawa are not
liable for the accuracy-related penalty. Respondent determ ned
that M. and Ms. Anthony are not entitled to an excl usi on under
section 119 of $7,056 in 2000 and $7,154 in 2001. Finally,
respondent determned that M. and Ms. Breeding are not entitled
t o exclusions under section 119 of $7,056 in 2000 and $7, 154 in
2001, and their exclusions under section 912 of $34,285 in 2000
and $36, 357 in 2001. Respondent determ ned that the correct

amount of tax M. and Ms. Breeding owe is $35,467 for 2000 and

'None of petitioners’ returns was introduced as evidence in
any of these cases.

81 n Docket No. 16441-04, M. and Ms. Hargrove asserted in
the petition that they were entitled to deductions for housing
expenses under sec. 119 and net the requirenents for exclusion of
certain incone under sec. 912.
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$36, 651 for 2001 and that M. and Ms. Breeding are liable for
accuracy-related penalties. Petitioners tinely filed petitions.

Di scussi on

We are asked to decide whether petitioners may exclude the
val ue of | odging provided by their enployer under section 119 and
whet her certain petitioners are entitled to exclusions from
income for certain allowances under section 912. W are al so
asked to consider whether certain petitioners are liable for
accuracy-rel ated penalties. W begin with the burden of proof.

| . Burden of Proof

In general, the Conm ssioner’s determnations in the
deficiency notice are presuned correct, and the taxpayer bears
the burden of proving that the Comm ssioner’s determ nations are

inerror. See Rule 142(a); Welch v. Helvering, 290 U. S. 111, 115

(1933). The burden of proof may shift to the Conm ssioner under
certain circunstances, however, if the taxpayer introduces
credi bl e evidence and establishes that he or she substanti ated
itenms, maintained required records, and fully cooperated with the
Comm ssi oner’ s reasonabl e requests. Sec. 7491(a)(2)(A) and (B)
Petitioners repeatedly failed to cooperate wth respondent to
prepare these cases for trial and were adnoni shed by the Court
when the case was called for trial. Petitioners have therefore
not net the requirenents of section 7491(a)(2)(B), and the burden

of proof remains with them
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1. Excl usi on of Lodgi ng Costs

We now consi der whether petitioners may exclude the val ue of
| odgi ng provided by their enployer frominconme under section 119.
G oss incone generally includes all incone from whatever source
derived, including conpensation for services. Sec. 61(a)(1).
Conmpensation for services includes inconme realized in any form
i ncl udi ng noney, property, or services. Sec. 1.61-2(d)(3),
| ncome Tax Regs.

The val ue of | odging provided to an enpl oyee, his or her
spouse, and his or her dependents nay be excluded fromincone if
certain conditions are met. Sec. 119. To exclude the val ue of
| odgi ng, the enployee nust accept the |odging as a condition of
his or her enploynent, the |odging nmust be furnished for the
conveni ence of the enployer, and the |odging nust be on the
busi ness prem ses of the enployer. Sec. 1.119-1(b), Incone Tax
Regs. The enpl oyee nust neet all three of these conditions to

qualify for the exclusion. Dole v. Conm ssioner, 43 T.C. 697

(1965), affd. per curiam 351 F.2d 308 (1st Cr. 1965).

The parties agree that petitioners were required to accept
the |l odging as a condition of their enploynent and the | odging
was furnished for the convenience of TRW Accordingly, the first
two conditions are net. See sec. 1.119-1(b), Incone Tax Regs.
The parties dispute, however, whether the lodging is on TRWs
busi ness prem ses.

The busi ness prem ses of the enployer are generally the

pl ace of enpl oynent of the enployee. See sec. 1.119-1(c)(1),
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| ncone Tax Regs. The phrase “on the business prem ses” has been
construed to nmean either (1) living quarters that constitute an
integral part of the business property or (2) prem ses on which
t he enpl oyer carries on sone of its business activities. See

Dol e v. Conm ssioner, supra at 707.

Living quarters are generally an integral part of business
property if they are physically |located on the enployer’s
prem ses. Living quarters are also generally an integral part of
busi ness property if the enpl oyee does enough work for the
enpl oyer at the living quarters so that the living quarters are
identified with the interests of the business and serve inportant

busi ness functions. See Adans v. United States, 218 CGt. d. 322,

585 F.2d 1060, 1066-1067 (1978); Johnson v. Conm ssioner, T.C

Menmo. 1983-479.

The hone of a hi gh-ranking executive has been consi dered an
integral part of the enployer’s business when the executive held
meet i ngs and busi ness social functions in his honme, raising the

status of his conpany. Adans v. United States, supra.

Simlarly, a hotel manager’s residence has been considered an
integral part of the enployer’s business when the hotel manager
coul d observe the hotel fromhis honme, worked fromhone in the
eveni ngs, and al so occasionally entertained inportant hotel

guests in his hone. Lindeman v. Comm ssioner, 60 T.C 609

(1973).
Conversely, living quarters physically |l ocated off the

worksite are not integral to the enployer’s business unless the
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enpl oyee does significant work for the enpl oyer or the enployer
conducts a significant portion of its business at the living

guarters. See Johnson v. Conm ssioner, supra. For exanpl e,

housing located 12 mles fromthe enpl oyee’s worksite on the
trans- Al aska pi peline was not integral to the enpl oyer’s business
where the enpl oyee only prepared sone daily inspection reports at
home. 1d. Also, proximty is not the standard. Living quarters
as close as a mle fromthe worksite are not integral to the

enpl oyer’ s business even if the enployee is periodically on cal
to performwork for the enployer unless the enpl oyee perforns
significant work for the enployer at the living quarters. See

Dol e v. Conmi sSSioner, supra.

The hones where petitioners and their famlies lived in
Alice Springs were 22 mles fromthe defense facility. The
housing was in a separate town on a public road in the same areas
wher e nonbase enpl oyees lived. No TRWactivities occurred at the
housi ng petitioners occupied in Alice Springs. No petitioner
performed any work for TRWat his or her honme in Alice Springs.
Accordingly, the housing in Alice Springs was not an integral
part of TRWs business and having petitioners occupy those
particul ar hones served no inportant TRW busi ness functions.

We conclude that the living quarters TRW provi ded
petitioners were not integral to TRWs business. The living
quarters therefore do not qualify for the exclusion under section
119, and petitioners are not entitled to exclude the costs of

their lodging fromtheir income for the rel evant years.
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Petitioners attenpt to redefine their worksite to include
the lodging units in Alice Springs by a broad reading of the
treaty under which the defense facility was established.® W
find no nerit to their argunment. In fact, neither the treaty
under which the defense facility was authorized nor its
amendnents and extensions refers to housing units or |odging for
enpl oyees. ® There is no nention of contractors’ living quarters
and nothing in the treaty inplies that contractors’ |iving
quarters should be considered part of the defense facility.

[11. Exclusion of Living Allowances

We next address the argunent of petitioners M. and Ms.
Hargrove and M. and Ms. Breeding that they are entitled to

exclude certain living all owances for the rel evant years under

°The defense facility was authorized under a treaty between
the United States and Australia that becane effective on Dec. 9,
1966. Agreenent Relating to the Establishnent of a Joint Defence
Space Research Facility, U S -Austl., Dec. 9, 1966, 17 U S. T.
2235 (the Treaty). The Treaty has been anended and extended
since 1966. Exchange of Notes Constituting an Agreenent to
Further Extend in Force the Agreenent Relating to the
Est abl i shnent of a Joint Defence Facility at Pine Gap of 9
Decenber 1966, as Amended, U.S.-Austl., Jun. 4, 1998, 2171
UNT.S 89; Agreenment Amendi ng and Extendi ng the Agreenent of
Dec. 9, 1966, As Anended and Extended, Relating to the
Est abl i shnent of a Joint Defence Space Research Facility, U. S. -
Austl., Nov. 16, 1988, State Dept. No. 89-2; Agreenent Amendi ng
and Extendi ng the Agreenent of Dec. 9, 1966, U. S.-Austl., Cct.
19, 1977, 29 U.S. T. 2759.

1The treaty generally provides for establishing and
operating a facility for general defense research in the space
field in Australia. Treaty, art. 1. W note that under the
treaty, contractors’ incone shall be deemed not to have been
derived in Australia for Australian tax purposes as long as it is
not exenpt fromand is subject to tax in the United States. 1d.,
art. 9(1). |If the lodging income were exenpt fromU. S. tax, this
provision would entitle Australia to tax it instead.
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section 912. Section 912 excludes fromincone foreign area
al l omances and cost of |iving allowances given to civilian
of ficers and enpl oyees of the U S. CGovernnent. Taxpayers nust be
civilian enpl oyees or officers of the U S. Governnent to be
entitled to the exclusion for the types of allowances under

section 912. Sec. 912; Adair v. Conmissioner, T.C Menp. 1995-

493.

M. and Ms. Hargrove and M. and Ms. Breeding stipul ated
that they were enpl oyees of TRW not the U S. Governnent, for
each rel evant year. They each al so signed cl osing agreenents
identifying TRWas their enployer. Mreover, the common | aw
factors defining the enpl oyer-enployee relationship indicate that
TRW not the U S. Governnent, enployed petitioners. See Mtthews
v. Comm ssioner, 907 F.2d 1173 (D.C. Gr. 1990), affg. 92 T.C

351 (1989). M. and Ms. Hargrove and M. and Ms. Breedi ng have
not shown that the U S. Governnent controlled the nethods or
manner of their work or had the right to discharge them See

Matt hews v. Commi ssioner, 92 T.C. at 361. M. and Ms. Hargrove

and M. and Ms. Breeding are not civilian officers or enpl oyees
of the U S. Governnent and have not shown that they received
t hese types of allowances. Accordingly, they are not entitled to
any exclusion fromincone.

M. and Ms. Hargrove and M. and M's. Breeding al so argue
that we should look to the treaty under which the defense
facility was established to define the ternms “enpl oyer” and

“enpl oyee” because those terns are not defined in sections 119
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and 912. We disagree. Article 7 of the treaty defines the term
“United States civilian enployee” for purposes of the treaty and
the related Status of Forces Agreenent, not for the Internal
Revenue Code. Moreover, “a civilian enployee of the United
St ates governnent enployed in Australia in connection with the
facility” is not defined in the treaty to include contractors or
their enployees. Contractors and their personnel are
specifically referred to as such in several other parts of the
treaty, such as in paragraph (1) of article 9.

Even if we were to find that petitioners were enpl oyees of
the U S. Governnent, they would still not be entitled to exclude
i ncome under section 912 because they have not shown that they
nmeet the other requirenents of section 912. Petitioners
i ntroduced no evi dence concerning any all owances they received,
nor have they shown that they received a cost of |iving
al l omance, foreign area allowance under chapter 9 of title | of
the Foreign Service Act of 1980, section 4 of the Centra
Intelligence Agency Act of 1949, as anended, or any ot her
al | omance described in section 912. See sec. 912.

We conclude that M. and Ms. Hargrove and M. and Ms.
Breeding are not entitled to exclude any anounts from i ncone
under section 912.

V. Accuracy-Related Penalty

We next consider whether petitioners M. and Ms. Hargrove
and M. and Ms. Breeding are liable for accuracy-rel ated

penal ti es under section 6662(a) for the rel evant years.
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Respondent has the burden of production under section 7491(c) and
must cone forward with sufficient evidence that it is appropriate

to inpose the penalties. See Hi gbee v. Conmm ssioner, 116 T.C

438, 446-447 (2001).

A taxpayer is liable for an accuracy-rel ated penalty of 20
percent of any part of an underpaynent attributable to, anong
ot her things, a substantial understatenent of inconme tax.?!!
There is a substantial understatenent of incone tax under section
6662(b)(2) if the anobunt of the understatenent exceeds the
greater of either 10 percent of the tax required to be shown on
the return, or $5,000. Sec. 6662(a), (b)(1) and (2), (d)(1)(A);
sec. 1.6662-4(a), |Incone Tax Regs.

Respondent has net his burden of production with respect to
M. and Ms. Hargrove’'s and M. and Ms. Breeding s substantial
understatenents of incone tax for the relevant years. M. and
Ms. Hargrove reported they owed incone tax of $4,719 for 2000
and $4,123 for 2001.!* Respondent determ ned that they owed
$16, 533 for 2000 and $12,620 for 2001. M. and Ms. Hargrove

1Respondent determined in the alternative that M. and Ms.
Hargrove and M. and Ms. Breeding were liable for the accuracy-
related penalties for negligence or disregard of rules or
regul ati ons under sec. 6662(b)(1) for the relevant years.
Because respondent has proven that petitioners substantially
understated their incone tax for the rel evant years, we need not
consi der whether petitioners were negligent or disregarded rul es
or regqul ations.

2None of petitioners’ returns for the relevant years was
introduced in evidence. W have used the anounts reflected in
the deficiency notice for the anounts petitioners reported on
their returns. W note there is a slight discrepancy between the
anounts we use and the anmounts that petitioners stipulated, but
this difference is inmterial.
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understated their tax by $11,814 for 2000 and $8, 497 for 2001.
Accordingly, M. and Ms. Hargrove have understated their tax for
each rel evant year by the greater of 10 percent of the tax
required to be shown on the return, or $5, 000.

M. and Ms. Breeding reported they owed i ncone tax of
$22, 235 for 2000 and $23, 169 for 2001.'® Respondent determ ned
t hat they owed $35, 467 for 2000 and $36,651 for 2001. M. and
Ms. Breeding understated their tax by $13,232 for 2000 and
$13,482 for 2001. Accordingly, M. and Ms. Hargrove have
understated their tax for each relevant year by the greater of 10
percent of the tax required to be shown on the return, or $5, 000.

The accuracy-rel ated penalty under section 6662(a) does not
apply to any portion of an underpaynent, however, if it is shown
that there was reasonabl e cause for the taxpayer’s position and
that the taxpayer acted in good faith with respect to that
portion. Sec. 6664(c)(1); sec. 1.6664-4(b), Incone Tax Regs.
The determ nation of whether a taxpayer acted with reasonabl e
cause and in good faith is made on a case-by-case basis, taking
into account all the pertinent facts and circunstances, including
the taxpayer’'s efforts to assess his or her proper tax liability
and the know edge and experience of the taxpayer. Sec. 1.6664-

4(b) (1), Income Tax Regs. The taxpayer bears the burden of proof

BNone of petitioners’ returns for the relevant years was
introduced in evidence. W have used the anounts reflected in
the deficiency notice for the anounts petitioners reported on
their returns. W note there is a slight discrepancy between the
anounts we use and the anmounts that petitioners stipulated, but
this difference is inmterial.
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Wi th respect to reasonabl e cause. Higbee v. Conm ssioner, supra

at 446.

Were a taxpayer chooses a conpetent tax advi ser and
supplies himor her with all relevant information, it is
consistent with ordi nary business care and prudence to rely on
the adviser’s professional judgnent as to the taxpayer’s tax

obligations. United States v. Boyle, 469 U S. 241, 250-251

(1985). The taxpayer must show that the adviser was a conpetent
professional with significant expertise to justify reliance.

Neonat ol ogy Associates, P.A. v. Comm ssioner, 115 T.C. 43, 99

(2000), affd. 299 F.3d 221 (3d G r. 2002).

Petitioners failed to assert any argunents that the
accuracy-rel ated penalties should not apply. Petitioners rested
instead on their argunment that they were eligible for the
exclusions fromincome under sections 119 and 912 that respondent
di sal l owed. Specifically, petitioners did not argue and did not
i ntroduce any evidence that they acted wth reasonabl e cause or
in good faith with respect to the underpaynents for the rel evant
years.

M. and Ms. Hargrove did not use a tax return preparer and
did not seek advice froma tax professional concerning their
returns for the relevant years. Wile M. and Ms. Breeding used
a tax return preparer to assist with their returns for the
rel evant years, they did not introduce evidence regarding the
preparer. They have not shown, for exanple, that the preparer

was a conpetent professional with significant expertise to
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justify reliance or that M. and Ms. Breeding provided the

preparer all relevant information. See Neonatol ogy Associ ates,

P.A. v. Conm ssioner, supra. W therefore do not find that M.

and Ms. Breeding have shown that it was reasonable to rely on
this tax return preparer.

After considering all of the facts and circunstances, we
find that M. and Ms. Hargrove and M. and Ms. Breedi ng have
failed to establish that they had reasonabl e cause and acted in
good faith with respect to their respective underpaynents.
Accordingly, we sustain respondent’s determnation as to M. and
Ms. Hargrove and M. and Ms. Breeding for the accuracy-rel ated
penalties for the rel evant years.

We have considered all remaining argunments the parties made
and, to the extent not addressed, we conclude they are
irrelevant, noot, or neritless.

To reflect the foregoing and the concessions of the parties,

Decisions will be entered

for respondent in Docket Nos.

16441-04, 16442-04, 16444-04,

and 16448-04. Deci sion will

be entered for respondent in

Docket No. 16443-04 with

respect to the deficiencies

and for petitioners with

respect to the section 6662(a)

penal ti es.



