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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

THORNTQON, Judge: Respondent determ ned these deficiencies

in petitioners’ Federal incone taxes:

Year Defi ci ency
2003 $234, 610
2004 207, 595

2005 197, 331
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After concessions by petitioners,! the prinmary issue for
decision is whether | osses frompetitioners’ real estate
activities constitute | osses from passive activities pursuant to
section 469.°?

FI NDI NGS OF FACT

The parties have stipulated sonme facts, which we find
accordingly. Wen they petitioned the Court, petitioners resided
in Florida.

| . Petitioner’s Backqground

After retiring fromthe U S. Mrine Corps in 1952, WIIliam
Harnett (petitioner) becane a real estate agent. 1In 1965 he
organi zed Washi ngton Hones, Inc., a real estate devel opnent
conpany of which he was sol e sharehol der until he took the
conpany public in 1972. 1n 1988 an unrelated entity purchased
Washi ngton Homes, Inc., for approximately $100 mllion.

In the neantine, to provide financing for custoners of

Washi ngton Hones, Inc., petitioner had created Bay State Savi ngs

I'n the stipulation of settled issues, petitioners concede a
$10, 163 adj ustnent for interest incone, a $17,458 adjustnment for
di vidend i ncone, and a $10, 163 adj ustnment for investnent interest
expense for 2003 as determined in the notice of deficiency. On
brief petitioners further concede the clainmed flowt hrough rental
| osses with respect to two condom niuns at 1455 Ocean Drive,
Mam , Florida, of $65,823 for 2003, $57,067 for 2004, and
$62, 169 for 2005.

2Unl ess ot herwi se indicated, section references are to the
I nternal Revenue Code (Code) as in effect for the years at issue,
and Rule references are to the Tax Court Rules of Practice and
Procedure. All figures are rounded to the nearest dollar.
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& Loan, |ater renanmed Washi ngton Savi ngs Bank (bank), in Bow e,
Maryl and. During the years at issue petitioner owned about 47
percent of the bank’s common stock and was the bank’s hi ghest
pai d enpl oyee. During 2003, 2004, and 2005 he received $338, 614,
$337,837, and $273, 850, respectively, in wages fromthe bank and
$389, 129, $609, 634, and $164, 030, respectively, in ordinary
di vidend incone fromthe bank

From 1988 t hrough the years at issue and beyond, petitioner
was chairman of the board at the bank. |In that capacity he would
presi de over nonthly neetings of the bank’s board of directors to
review i nformation provided by the bank’s staff, discuss
potential courses of action, and resolve issues listed on a
formal agenda. Petitioner was al so the bank’s chief executive
officer (CEQO from 1988 until he resigned that position in
February 2005, becom ng a paid consultant for the bank. As CEO
petitioner was responsible for attaining the bank’s financial
performance goals, ensuring that the bank’ s operations were
sound, evaluating the bank’s financial condition, carrying out
the bank’s policies and procedures, presiding over all board
nmeetings, and reviewi ng and signing all financial and governnent
filings; he also had ot her conpanyw de managenent
responsibilities.

In 2003, at the age of 72, petitioner suffered a heart

attack. He also had other health problens that curtailed the
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tinme he spent at the bank. Neverthel ess, throughout the years at
i ssue he mai ntained an office at the bank and renmai ned active in
his duties there. |In addition to comng to the bank
periodically, he spent additional tinme at renote | ocations
tendi ng to bank business via tel ephone and fax, preparing for
bank neetings, and review ng reports.

1. Petitioner's Real Estate Activities

Before the years at issue petitioner had acquired a great
deal of real estate (described in nore detail below which he
owned either directly or through his wholly owned S corporation,
Washi ngton Capital Goup, Inc. (the S corporation). At one tine
petitioner had rented out many of these properties. But by 20083,
because of his age and other conditions, he had nostly stopped
renting these properties and had begun trying to sell them

During the years at issue Jeana Hopkins, who was fornerly
petitioner’s secretary at the bank, served as bookkeeper for his
real estate activities and handl ed paynments and sone
correspondence related to those activities. As discussed in nore
detail below, petitioner’s nephew, Robert CGoldie, |ooked after
several of the Pennsylvania properties. Petitioner’s wife was
al so involved in managi ng sone of the properties in Florida and

Pennsyl vani a.
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During the years at issue (or sonme portion of them
petitioner owned the follow ng properties either individually,

jointly with his wife, or through his S corporation.?

A. The Pennsyl vani a Properties

1. 116 and 118 East North Avenue, Allison Park,
Pennsyl vani a

In 1957 petitioners purchased these two houses, which were
in what petitioner describes as a “poor nei ghborhood”. For about
45 years petitioner rented these houses to various charitable
organi zati ons as a daycare center. He stopped renting these
properties in 2002 after the |ast tenant went bankrupt and
vacated the prem ses, |leaving themin poor condition. Petitioner
hired a lawer to sue the forner tenant. In 2003 he also hired
Robert Goldie to nmake repairs to the properties. |In 2004
petitioner sold these properties.

2. 1620 Golden Ml e H ghway, Mnroevill e,
Pennsyl vani a

This property included an 8, 000-square-foot structure known
as the Monroeville Professional Center. The principal tenant, an
architectural firm stayed there for over 33 years but vacated

the property at sone unspecified tinme before the years at issue.

3ln addition, before the years at issue petitioner had owned
an interest in a single-famly honme in La Plata, Maryland. He
owned this interest through a partnership, WH Associates, of
whi ch he was general partner and 75-percent owner. The
partnership sold this property at sone unspecified tine before
the years at issue.
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On February 13, 2003, petitioner entered into a listing agreenent
with a local real estate agent. Petitioner touched base with the
real estate agent every couple of weeks to discuss the progress
of the listing and to discuss potential buyers. After the agent
showed the property to a potential buyer, he would cal

petitioner to discuss it. Petitioner was the agent’s only
contact regarding the potential sale of this property.

Petitioner canceled the listing after 6 nonths. [In 2005
petitioner received an offer to purchase the property that was
conti ngent upon having the property rezoned for use as a

met hadone clinic. In July 2005 petitioner engaged a Pittsburgh,
Pennsylvania, law firmin connection with the rezoning.
Utimtely, the rezoning was not approved, and the property was
not sol d.

3. 303 Forestwood Drive, G bsonia, Pennsyl vani a

This property was a single-famly home that petitioner had
once rented out. After the last tenant noved out in 2002,
| eaving the property in poor condition, petitioner did not
attenpt to rent it. He retained a real estate broker to attenpt
to sell it.

4. 516 Edgehill Drive, G bsonia, Pennsylvani a

This property was a single-famly home that petitioners
purchased in 1956. They rented it out for many years, but after

the last tenant noved out in 2001 or 2002, they did not attenpt
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torent it. In Septenber 2004 petitioner and a |ocal real estate
agent negotiated and entered into a listing agreenent to sell the
property. The agent found a buyer for the property; petitioner
instructed the agent to counter the buyer’s offer. In October
2005 a sal es agreenment was delivered to petitioner. Petitioner
paid to have certain repairs done to the property and di scussed
with his agent the resolution of a tax issue relating to the
property. Escrow closed in Novenber 2005. The real estate agent
signed the settlenment docunents on petitioner’s behalf.

5. KimBrett Drive, Allison Park, Pennsylvani a

This was vacant | and which petitioner subdivided in 2003.
During the years at issue petitioner received calls fromvarious
i ndividuals interested in purchasing lots, but he nmade no sal es.

6. Laurel Lane, Allison Park, Pennsyl vani a

This was al so vacant land. 1In 2004 petitioner received
inquiries frombuilders about selling this land for cluster-hone
devel opnment, but petitioner declined to pursue these di scussions
because he did not wish to have that type of devel opnent there.

B. Petitioner'’s Mam , Florida, Properties

1. 770 NE. 69th Street, Man , Florida

This property was a one-bedroom condom niumin the Pal m Bay
Club. Petitioners purchased the condom niumin 1970.
Petitioner had rented this property out many tinmes, but the |ast

tenant left at sone unspecified tinme before 2003 because of a
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termte infestation. During the years at issue petitioners had a
di spute with the Palm Bay C ub condom ni um associ ati on regardi ng
condom nium fees. Jeana Hopki ns handl ed the correspondence for
petitioners in this matter. In October 2004 petitioners sold
this property through a broker.

2. 15511 Fisher Island Drive, Mam , Florida

This property was a condom ni um overl ooki ng the ocean at
Fi sher Island, where petitioners also had a personal residence.
Al t hough this property previously had been used for vacation or
weekend rentals, petitioner testified that he had no tenant in
this property in 2003 and that during the years at issue *
didn't attenpt to rent it.” It appears, however, that
petitioner’s wife rented the property for relatively short
periods in 2003 and 2004 and that petitioners’ children also used
the property.* In 2005 petitioner attenpted to sell the property
but had no offers.

3. 1455 COcean Drive, Mam , Florida

Through his S corporation petitioner owmed two units in a

hi gh-ri se condom nium building at this address.® He bought these

‘A letter in evidence, dated July 30, 2004, to petitioner
fromhis wife indicates that “The children and guest stay in the
villa” and that she had rented this property “for two nonths so
far as well as |last season for two nonths.” The letter also
states that the property was unavailable for rent in 2002 because
of refurbishnent activity.

SPetitioner testified at length that he owned one of these
(continued. . .)
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units new in 1998 and never rented them |In Novenber 2004 he
listed one of the units with a realtor. A purchaser for one of
the units was found at the end of 2005; the sale closed in 2006.

C. Batts Neck Pl antation

This property is on Kent Island in Stevensville, Mryland,
about 30 mles fromthe bank. Petitioner acquired this property
in 1990 at a foreclosure auction and owned it through his S
corporation. During the years at issue petitioner also owned
three vacant |ots which abutted Batts Neck Plantation.

Before petitioner acquired it, Batts Neck Plantation had
been a hunting lodge. It covers hundreds of acres of farmn and
al ong the Chesapeake Bay and has three residential structures: A
mai n house built in the 1930s; a barn that has been converted
into guest quarters; and an ol d caretaker’s house. Insofar as
the record shows, petitioners never rented out the nmain house or
the barn at any tinme before or during the years at issue. During
the years at issue petitioner frequently stayed at Batts Neck
Pl antation and received mail and busi ness conmuni cations there.

The caretaker’s house at Batt’s Neck Plantation is a three-

bedroom two-bath farmhouse wth a detached garage. During the

5(...continued)
units individually and one through his S corporation, but
petitioners stipulated that both units were owned by petitioner’s
S corporation. Petitioner appears to have reported | osses from
bot h condom niuns on his S corporation’s return.
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years at issue the ex-wife of the former caretaker lived in the
house with her son, paying $900 nonthly rent.

I n Septenber 2003 Batts Neck Pl antation sustained danage
fromHurricane |sabel, and about a year later it sustained damage
fromHurricane Ivan. These danages necessitated significant
cleanup and repairs. During the years at issue petitioner
through his S corporation spent substantial sunms on property
mai nt enance, upkeep, and utility bills for Batts Neck Pl antati on.

D. Washi ngt on Har bour Condoni ni uns

During the years at issue petitioner owned three adjacent
condom niumunits (206, 207, and 208) in the Washi ngton Har bour
Condom ni uns (Washi ngt on Harbour) in Washington, D.C.® These
three large units forma separate wing w thin Washi ngt on Har bour
and share a terrace overl ooking the Potonac River.

Petitioner acquired unit 206 in 1986 and initially lived
there. Around 1995 he acquired units 207 and 208. Between about
1996 and 1999 he rented unit 206 to various tenants. He never
rented unit 207 or 208. Sonetines petitioner would stay in unit
207 or 208 when unit 206 was rented or occupi ed.

Around 2003 petitioner began to experience significant water
damage from | eaks in his Washi ngton Harbour units. About this

sanme time petitioner becane enbroiled in a dispute with

SPetitioner owned unit 206 in his own nane and units 207 and
208 in the name of his S corporation
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Washi ngt on Har bour about his parking spaces. These disputes |ed
to litigation between petitioner and the Washi ngton Har bour
Condom ni um Owmners Association. Petitioner hired three attorneys
to represent himin this litigation, which continued throughout
the years at issue and beyond.

[11. Petitioners’ Tax Returns

On their joint Federal incone tax returns for 2003, 2004,
and 2005, petitioners reported taxable incone from wages,
i nterest, dividends, pensions and annuities, and Social Security
of $1, 230,170, $1,549,918, and $1, 214, 770, respectively.
Partially offsetting this inconme, they clainmed sizable | osses
fromreal estate activities. WMre particularly, on Schedules C,
Profit or Loss From Business, with respect to the properties that
petitioners held directly they reported nonpassive | osses of
$265, 514, $263, 170, and $253,028 for 2003, 2004, and 2005,
respectively. Additionally, on Schedules E, Supplenental |ncome
and Loss, with respect to the properties that the S corporation
hel d, they reported nonpassive flow hrough | osses of $459, 889,
$567, 942, and $486, 309, for 2003, 2004, and 2005, respectively.

In the notice of deficiency respondent recharacterized al

the clained | osses as passive |losses fromrental activities.
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Pursuant to section 469 respondent disall owed nost of these
| osses.’

OPI NI ON

The Parties’ Contentions

Respondent’s primary position, as reflected in the notice of
deficiency, is that the | osses at issue are subject to the
section 469 |limtations because they are attributable to rental
activities.® Petitioners do not contest that nobst of the |osses

at issue are attributable to rental activities.® But petitioners

'Respondent all owed these | osses to the extent of net
passive incone, including fromsales of business property, as
reported on Schedule E

8After trial respondent amended his answer to assert,
alternatively, that pursuant to sec. 212(2) petitioners’ clained
deductions are limted as relating to investnent properties and
that pursuant to sec. 280A petitioners’ personal use of the
Washi ngt on Har bour condom ni uns and Batts Neck Pl antation
precl udes the deduction of any expenses relating to these
properties. Respondent acknow edges that he has the burden of
proof on these new issues. See Rule 142(a)(1). On brief
respondent states that if the Court upholds the notice of
deficiency, it is unnecessary for the Court to address these
alternative positions. Because we uphold the notice of
deficiency, we do not further address respondent’s alternative
positions.

°As indicated in our findings of fact, during the years at
i ssue petitioners actually engaged in very little rental activity
with respect to any of their properties, although they had rented
sone of these properties in earlier years. Nevertheless, wth
limted exceptions discussed bel ow, petitioners do not dispute
respondent’s primary position that the | osses at issue emanated
fromrental activities with respect to these properties. To the
contrary, while acknow edgi ng that by 2003 petitioner had *grown
old and tired of the upkeep required for his properties”, they
contend that during the years at issue, as in previous years, his
(continued. . .)
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contend that the | osses are not from per se passive activities
because petitioner was a real estate professional who spent nore
than 750 hours for each year at issue performng services in rea
property trades or businesses in which he materially

partici pated. 1

1. Burden of Proof

The taxpayer generally bears the burden of proving that the
Comm ssioner’s determ nations are erroneous. Rule 142(a); Welch

v. Helvering, 290 U. S 111, 115 (1933). In particular, the

t axpayer bears the burden of substantiating the anmount and
pur pose of each itemclained as a deduction. See Higbee v.

Commi ssioner, 116 T.C. 438, 440 (2001); Hradesky v. Conm ssi oner,

65 T.C. 87, 90 (1975), affd. per curiam540 F.2d 821 (5th Cr
1976) .

Petitioners contend that pursuant to section 7491(a) the
burden has shifted to respondent to prove that petitioner was not
a real estate professional. |[If in any court proceeding a
t axpayer introduces credi ble evidence wwth respect to any factual

i ssue relevant to ascertaining the taxpayer’s proper tax

°C...continued)
primary purpose in holding the properties was “for rental”
notw t hstandi ng that he was |looking ultimately to |liquidate the
properties. Because petitioners agree with respondent’s primary
position that the | osses in question emanate fromrental
activities, we assune wthout deciding that this is the case.

petitioners do not contend that Nancy Harnett was a real
estat e professional.
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l[tability, and if certain other requirenents are net, the
Comm ssi oner shall have the burden of proof with respect to that
issue. Sec. 7491(a)(1l). Credible evidence is evidence the Court
woul d find sufficient upon which to base a decision on the issue
in the taxpayer’s favor, absent any contrary evidence. See

H gbee v. Conm ssioner, supra at 442. Section 7491(a)(1)

applies, however, only if the taxpayer conplies with al

substanti ation and recordkeepi ng requirenents under the Code and
cooperates wth the Conm ssioner’s reasonabl e requests for

W tnesses, information, docunments, neetings, and interviews.

Sec. 7491(a)(2)(A) and (B).

As expl ai ned bel ow, our decision turns primarily on whet her
petitioner performed nore than 750 hours of services during each
year at issue in real property trades or businesses. Attenpting
to meet this requirenent, petitioners rely heavily on
petitioner’s testinony which, as described in nore detail bel ow,
we find to be vague, exaggerated, and unsupported or contradicted
by ot her evidence that petitioners have offered. Petitioners
have failed to present credible evidence sufficient to establish
that petitioner neets the 750-hour requirenent. Wether this be
viewed as failure to satisfy the substantiation prerequisite of
section 7491(a)(2)(A) or as failure to present credible evidence

sufficient for the Court to render a decision in petitioners’
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favor, the result is the same--the burden of proof remains with

petitioners. See Dunn v. Conmi ssioner, T.C Meno. 2010-198.

[, Passi ve Activity Loss Rul es

Section 469(a)(1) limts the deductibility of |osses from
certain passive activities of individual taxpayers and certain
other entities. Disallowed passive |osses generally may be
carried over to the next year. Sec. 469(b). Cenerally, a
passive activity is a trade or business in which the taxpayer
does not materially participate. Sec. 469(c)(1)(B). WMaterial
participation is defined generally as regular, continuous, and
substantial involvenent in the business operations. Sec. 469(h).

Cenerally, rental activities are per se passive activities,
whet her or not the taxpayer materially participates. Sec.
469(c)(2). As an exception to this general rule, the rental
activities of taxpayers in real property trades or businesses
(real estate professionals) are not treated as per se passive
activities but rather as trade or business activities, subject to
the material participation requirements of section 469(c)(1).
Sec. 469(c)(7); see also sec. 1.469-9(e)(1), Incone Tax Regs.
Under section 469(c)(7)(B) a taxpayer is a real estate
prof essional if:

(1) nore than one-half of the personal services
performed in trades or businesses by the taxpayer

during such taxable year are perfornmed in real property

trades or businesses in which the taxpayer materially
participates, and
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(1i) such taxpayer perforns nore than 750 hours of

services during the taxable year in real property

trades or businesses in which the taxpayer materially

parti ci pates.

In the case of a joint return, these requirenents are net
if, and only if, either spouse separately satisfies them Al of
a taxpayer’s real estate activities are taken into account to

determ ne whet her the 750-hour requirenent is satisfied. See

Fow er v. Conm ssioner, T.C Meno. 2002-223; Bailey v.

Conmi ssioner, T.C. Menp. 2001-296.

The regul ations set forth these requirenents for
establishing a taxpayer’s hours of participation:

The extent of an individual’s participation in an
activity may be established by any reasonabl e neans.
Cont enporaneous daily time reports, logs, or simlar
docunents are not required if the extent of such
participation may be established by other reasonable
means. Reasonabl e neans for purposes of this paragraph
may include but are not Iimted to the identification
of services perfornmed over a period of tinme and the
approxi mat e nunber of hours spent perform ng such
services during such period, based on appoi nt nent

books, cal endars, or narrative summaries. [Sec. 1.469-
5T(f)(4), Tenporary Incone Tax Regs., 53 Fed. Reg. 5727
(Feb. 25, 1988).]

The regul ations do not allow a postevent “ball park guesstinmate”.

Moss v. Conmm ssioner, 135 T.C. 365, 369 (2010).

V. Analysis of Petitioner’'s Cained Hours of Participation

Petitioner did not maintain a contenporaneous |log of tinme
spent participating in his real estate activities. In 2008, in
preparation for respondent’s audit, he attenpted to reconstruct

the tine he spent in his real estate activities. He clainms to
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have spent nonths going through his records to arrive at these
reconstructed estimates, but petitioners have not denonstrated
the evidentiary basis or nethodol ogy for these reconstructions.
At trial petitioner testified that on the basis of these
reconstructions he estimted spending 1,270 hours managi ng his
real estate properties in 2003, 1,421 hours in 2004, and 1, 648
hours in 2005. As discussed in nore detail below the
cont enpor aneous records that petitioners have offered into
evi dence do not credibly support these estinates.

A. The Pennsyl vani a Properties

Petitioner clains to have spent hundreds of hours each year
perform ng services with respect to his Pennsylvania properties.
For the reasons described bel ow, we do not find these clains
convi ncing, especially considering that for several of these
properties, it appears to have been petitioner’s nephew, Robert
ol di e, who generally checked on the properties; cleaned,
mai nt ai ned, and repaired them net with contractors; and marketed
the properties to potential renters or purchasers. Petitioner
did not nention Robert Goldie s involvenent in these properties
at trial other than, perhaps, by referring vaguely to
“contractors”. Petitioner testified vaguely that he visited his
Pennsyl vani a properties “many tinmes” during the years at issue,
but his cal endar, which is in evidence, contains no indication

that he traveled to Pennsyl vania during these years, although it
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does indicate that during these years he frequently attended to
bank busi ness and had nany soci al engagenents and nedi cal
appoi ntnents in the Washington, D.C., area.

1. 116 and 118 East North Avenue, Allison Park,
Pennsyl vani a

Petitioner testified that he spent 134 hours in 2003 and 111
hours in 2004 with respect to these properties. He testified
that he net with various contractors and “worked right beside
thent on these properties. The only invoices fromcontractors in
the record, however, are from Robert Coldie and a heating
contractor, and Robert Goldie billed petitioner for neeting with
the heating contractor. By way of exanple, in Septenber 2003
Robert CGoldie billed petitioner for over 200 hours of |abor over
t he course of several nonths.

Petitioner testified that he advertised this property by
putting up signs and that he net with “countl ess nunbers” of
potential renters or buyers. |Invoices indicate, however, that
Robert Goldie installed a sign on the property, showed the
property to potential renters or buyers, and acted as a contact
bet ween petitioner and the buyer on at | east one occasion.

Al t hough petitioner testified that he personally cleaned up the
property and dug out debris, Robert CGoldie billed petitioner for
cleaning inside the property and cl eani ng garbage, debris, and

weeds from outside the buil ding.
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2. 1620 Golden Ml e H ghway, Mnroeville, Pennsyl vani a

Petitioner testified that he spent 146 hours in 2003, 164
hours in 2004, and 134.5 hours in 2005 neeting with contractors,
revi ewi ng bids, supervising renovations to this property, and
trying to sell it. Robert Goldie s invoices indicate, however
that it was he who net with a roofing contractor, had the
contractor fix a |leak, and discussed the | eak with another
individual. Invoices fromroofing contractors indicate that they
corresponded wth and billed Robert Goldie, not petitioner.

There are no invoices in the record fromany contractors ot her
than these roofing contractors and Robert Col die.

The parties have stipulated that during a 6-nmonth period in
2003 petitioner “touched base via tel ephone” with his real estate
agent every couple of weeks regarding the attenpted sale of this
property. In 2005, petitioner considered a purchase offer that
was contingent upon rezoning the property. Petitioner testified
that he net with attorneys that he had retained in July 2005 to
pursue rezoning this property. But apart fromthe engagenent
letter, the only evidence of interactions between the attorneys
and petitioner is a check for $1,000 that petitioner paid them as
a retainer. Although petitioner has not expressly assigned any
estimate of the time he m ght have spent in communicating with
his real estate agent, |awyers, or potential buyers of this

property, we are not persuaded that the hours petitioner spent in
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these activities, or in any other activities relating to this
property, renotely approach the hours that he has cl ai ned.

3. 303 Forestwood Drive, G bsonia, Pennsyl vani a

Petitioner testified that he spent 115 hours in 2003, 136
hours in 2004, and 140.5 hours in 2005 with respect to this
property. Petitioner testified that he spent these hours
perform ng upkeep and mai nt enance, making repairs, and attenpting
to sell the property. He testified that in 2005 he tore down a
stone wall al ongside the driveway on this property, piled the
stones to be haul ed away, and rebuilt the wall. But an invoice
from Robert Col die dated October 22, 2007, indicates not only
that the wall was not repaired during the years at issue but al so
that it was Robert Goldie rather than petitioner who ultimtely
tore down the stone wall, hauled away the stone, and installed a
new wall. In fact, although the record contains over 100 pages
of docunentary evidence about this property, none of it indicates
repairs or inprovenents nmade to this property during the years at
I ssue or suggests that petitioner perforned any services with
respect to this property or even visited it.

4. 516 Edgehill Drive, G bsonia, Pennsyl vani a

Petitioner testified that he spent 115 hours in 2003, 136
hours in 2004, and 161 hours in 2005 di scussing wwth a real
estate agent the sale of this property and “cl eaning up and doi ng

smal | things, repairing baseboards and trying to clean it so it
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woul d show better”. But the docunents in the record suggest that
it was petitioner’s wife who was generally responsi ble for
cl eaning and maintaining this property and that in fact this
mai nt enance had not occurred as of June 2005.!' The tinme
petitioner’s wife spent working on the property cannot be taken
into account in determ ning whether petitioner was a real estate
professional. See sec. 469(c)(7)(B)

Petitioner also testified that he had contractors who worked
on this property. But petitioner never specifically identified
t hese contractors or elaborated on his involvenent with them
The only invoices fromcontractors in the record indicate that
the real estate agent coordinated with a plunbing contractor to
test and repair the plunbing and that petitioner’s invol venent
was limted to signing a proposal that was faxed to himand
sendi ng a check.

For 2004 and 2005 petitioner testified that he visited the
property “As many hours as it took to acconplish that sale.” As
previ ously noted, however, petitioner’s cal endar indicates no
trips to Pennsylvania. Mreover, the docunents in the record
indicate that petitioner generally received updates on the status
and sale of the property fromthe real estate agent by tel ephone

or fax to the bank or Batts Neck Plantation. The docunentary

“'n a nenorandumto his real estate agent dated June 14,
2005, petitioner conpl ained about the condition of this property
and stated that he hoped to be able to convince his wife that “a
general clean up inside and out is nmandatory.”
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evi dence does not indicate any greater involvenent on
petitioner’s part than review ng the |listing agreenment and any
of fers and signing docunents that were mailed to him \Wen the
property was sold in 2005, the real estate agent signed the
settl enment docunents on petitioner’s behal f.

5. KimBrett Drive, Allison Park, Pennsylvani a

Petitioners clainmed no deductions with respect to this
vacant |land. But petitioner testified that he spent 38.5 hours
in 2003 subdividing this land and dealing with a honeowners
associ ation about problens arising fromthe subdivision. The
docunentary evidence does not substantiate that petitioner
personal | y handl ed any such tasks. Petitioner testified that he
al so spent 5.5 hours in 2004 and 1 hour in 2005 receiving calls
fromindividuals interested in purchasing lots, but he made no
sal es.

On brief petitioners do not contend that petitioner
materially participated with respect to this property; rather,
petitioners assert that because this was not a rental property it
is “irrelevant” whether he materially participated. Petitioners
are mstaken. In order to qualify as a real estate professional,
a taxpayer nust “[perform nore than 750 hours of services during
the taxable year in real property trades or businesses in which

the taxpayer materially participates”. Sec. 469(c)(7)(B)(ii)

(enphasi s added). W deem petitioners to have wai ved any
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argunment that petitioner materially participated with respect to
this property. Consequently, any hours that petitioner spent
wWith respect to this property do not count toward the 750-hour
requi renment.

6. Laurel Lane, Allison Park, Pennsyl vani a

Petitioners clainmed no deduction with respect to this vacant
land. But petitioner testified that he spent 11 hours in 2003,
4.5 hours in 2004, and 1 hour in 2005 trying to sell this vacant
| and and having di scussions with builders. He also testified
that he visited the property once in 2003 to see whet her soneone
was parking cars there. As with the other property just
di scussed, petitioners contend that it is “irrelevant” whether
petitioner materially participated with respect to this property.
We deem petitioners to have waived any argunment that petitioner
materially participated with respect to this property.
Consequently, as just discussed, hours spent with respect to this
property do not count toward the 750-hour requirenent.

B. Petitioner'’s Mam , Florida, Properties

1. 770 NE. 69th Street, Man , Florida

Petitioner testified that he spent 117.5 hours in 2003 and
130.5 hours in 2004 visiting and doing work associated with this
property. The only specific activities petitioner testified to,
however, were hiring a pest control conpany (Termnix), directing

hi s bookkeeper to handl e a di spute over the paynment of
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condom ni um associ ati on fees, and negotiating the sale with the
purchaser’s broker. A $59 Terminix bill does appear in the
record. The docunents in the record confirmthat petitioner’s
bookkeeper handl ed the fees dispute. The record also strongly
suggests that petitioner’s wife was nore directly involved in the
transaction than petitioner, whose involvenment appears to have
been limted to conmunicating, fromMryland, with his wife and
attorneys in Florida.' The tine petitioner’s w fe spent

handling the sale of the property, however, cannot be taken into
account in determ ning whether petitioner was a real estate
professional. See sec. 469(c)(7)(B). Petitioners ultimately
appoi nted soneone with a power of attorney to handle the sale for
them W are not persuaded that these various activities were
nearly as tinme consumng for petitioner as his testinony would

i ndi cat e.

2. 15511 Fisher Island Drive, Mam , Florida

Petitioner testified that he spent 22 hours in 2003, 32.5
hours in 2004, and 34 hours in 2005 managi ng this vacation rental
property on Fisher Island Drive in Florida, including doing mnor
upgrades and corresponding with renters. Seem ngly
i nconsi stently, however, he also testified that he “didn’t

attenpt to rent” the property during the years at issue.

12The record contains a letter, dated July 2, 2004, to
petitioner fromhis w fe conpl aining about petitioner’s |ack of
responsi veness to conmuni cations about this property and urging
hi mto cooperate.
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Docunentary evi dence suggests that petitioner’s wife may have
handl ed sonme short-termrentals of the property during the years
at issue, that petitioners’ children and guests al so stayed in
t he condom nium and that the property was refurbished in 2002.
As previously stated, the tinme petitioner’s wife spent with
respect to the condom ni um cannot be taken into account in
determ ni ng whether petitioner was a real estate professional.
See sec. 469(c)(7)(B)

3. Condom niuns at 1455 Ocean Drive, Mam , Florida

Petitioner testified that he spent 209 hours in 2003, 195.5
hours in 2004, and 318.5 hours in 2005 inproving these two
condom niuns. On their joint Federal income tax returns
petitioners clained | osses fromthese properties of $65,823 for
2003, $57,067 for 2004, and $62, 169 for 2005. On brief
petitioners concede that they are not entitled to these cl ai ned
| osses because these were not rental properties and these
expenses shoul d have been capitalized rather than currently
deducted. Petitioners contend, however, that hours petitioner
spent on these properties during the years at issue should be
counted toward the 750-hour requirenent. As with certain other
properties previously discussed, petitioners do not contend that
petitioner materially participated with respect these properties;
rather, they assert that it is “irrelevant” whether he materially

participated. W deem petitioners to have wai ved any argunent
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that petitioner materially participated wth respect to these
properties. Consequently, as previously discussed, hours spent
with respect to these properties do not count toward the 750-hour
requi renment.

In any event, we are not convinced that petitioner spent the
nunber of hours clainmed with respect to these properties during
the years at issue. Petitioner testified that the units were
refurbi shed during the years at issue, that he did sone of the
work hinmself, that he hired contractors to do sone of the work,
and that he decorated and furnished the units and marketed them
for sale each year, although neither unit sold during the years
at issue. But the hundreds of pages of exhibits relating to this
property contain no evidence that inprovenents were nmade to these
units during the years at issue. Rather, the record suggests
that these properties, which petitioner purchased new in earlier
years and never rented, were in no need of significant
refurbi shnent.*® The correspondence to and from petitioner
regarding the sale of the unit that closed in 2006 show his
address as being either at the bank in Maryland, Batts Neck
Plantation, or unit 208 at Washi ngton Harbour. This circunmstance
calls into question whether petitioner spent very nmuch tine

personally tending to the nmarketing and sale of these properties.

BBA handwritten nenorandum dated Nov. 18, 2005, regarding
the unit that was sold in 2006 indicates that no one had ever
occupied the unit and that the appliances and beds had never been
used.
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C. Batts Neck Pl antation

Petitioner testified that he spent 72 hours in 2003, 8 hours
in 2004, and 105 hours in 2005 working on this property. He
testified that he personally spent tine renovating the barn,
maki ng hurricane-related repairs, and attenpting to rent or sel
the property. Petitioner testified that he spent tinme neeting
wWith contractors, assisting unspecified workers, and doi ng work
on his own. Specifically, petitioner testified that he installed
new si ding and shutters on the barn, “[jacked] the place up” to
prepare for a new foundation for the barn, and made forns for the
foundati on footer.

Especially in the |ight of petitioner’s age, health
probl ens, and station in life, we question this testinony, which
in any event is not corroborated by other evidence. Neither of
the two contractors who testified at trial observed petitioner
doi ng any work on the property. |In fact, one contractor who had
handl ed plunbing jobs at the property for many years, when asked
if he had ever observed petitioner working at the property,
testified that petitioner net himat the property only to review
his progress and make sure they were “on the sanme page”. The
ot her contractor, who spent about a nonth repairing the pier
after a hurricane, testified that he never saw petitioner worKking
on the property and that petitioner was not usually present at

the property while he was there. The contractor testified that
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his interaction with petitioner consisted of three or four phone
calls and three or four instances in which petitioner would show
up to see his progress.

Petitioner testified that he advertised Batts Neck
Pl ant ati on, showed the property, and tal ked to potential buyers
or renters but that he “didn’t get to the point where * * * [he]
could sell it.” The docunentary evidence related to this
property is contained in unorgani zed fashion in three-ring
bi nders mxed in wth receipts for shoes, clothing, jewelry, and
restaurant nmeals. Petitioner does not direct our attention to,
and we are unable to find, any copies of advertisenents, listing
agreenents, or other evidence that petitioner ever listed the
property for rent or sale or spent any substantial anount of tine
attenpting to rent or sell the property.

Finally, although we do not address respondent’s alternative
argunent that petitioner resided at Batts Neck Plantation during
the years at issue--an issue as to which respondent woul d have
t he burden of proof, see supra note 8--we cannot ignore extensive
evidence indicating that petitioner often stayed at Batts Neck
Plantation during the years at issue. W believe that sone of
the hours petitioner clains wwth respect to this property were
related to his stays there.

Petitioner also testified that he spent 10.5 hours in 20083,

7 hours in 2004, and 14 hours in 2005 with respect to the three
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vacant lots that abutted Batts Neck Plantation. He testified
that he spent tinme talking wwth the owner of an adj oi ning
property about selling the vacant |ots and working to get
approval for a septic tank. As with other properties previously
di scussed, however, he does not contend that he materially
participated with respect to these |lots but instead asserts that
it is “irrelevant” whether he materially participated with
respect to these lots. For the reasons previously discussed, we
deem petitioners to have waived any argunment that petitioner
materially participated with respect to these vacant |ots and
consequently do not count these hours toward the 750-hour
requi renent.

D. Washi ngt on Har bour Condoni ni uns

Petitioner testified that he spent 298.5 hours in 2003, 485
hours in 2004, and 723.5 hours in 2005 working on this property,
dealing with water damage and prosecuting his | awsuit against the
condom ni um association. To represent himin this litigation,
petitioner hired three attorneys, two of whomtestified at trial
before this Court. One of these attorneys testified that she
spent “probably dozens of hours” between 2004 and 2008 wor ki ng
with petitioner on the litigation, although she could not state
t he specific nunber of hours she worked with himin either 2004
or 2005. The other attorney testified that he billed petitioner

for 20 to 30 hours in 2004 and for 60 to 80 hours in 2005 but
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that only a portion of those hours was spent working with
petitioner.

Petitioner testified that he spent tinme enptying buckets
pl aced throughout the units to collect |eaking water, covering
furniture to protect it, nopping, and renoving debris.
Petitioner also testified that he nmet with the head of the
condom ni um associ ati on construction commttee, engineers, and
t he owner of another unit into which water was | eaking fromhis
units, and spoke with exterm nators hired by the condom ni um
associ ation when he let theminto his units. Petitioner
testified that he visited the units to “[watch] things go on and
make sure they did sonething about it”. W are not convinced
that petitioner spent several hundred hours each year engaged in
the activities descri bed.

Finally, as stated with respect to Batts Neck Plantati on,
al though we do not address respondent’s alternative argunent that
petitioner resided at Washi ngton Harbour during the years at
I ssue--an issue as to which respondent woul d have the burden of
proof, see supra note 8--we cannot ignore extensive evidence
indicating that petitioner often stayed there during the years at
issue. We believe that sonme of the hours petitioner clains with

respect to these properties were related to his stays there.
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E. La Pl ata, Maryl and Property

Before the years at issue, petitioner had owned an interest,
through a partnership, in this single-famly home. Petitioner
testified that he spent 16 hours in 2003, 6 hours in 2004, and 15
hours in 2005 attenpting to coll ect delinquent nortgage paynments
fromthe former tenant of this property and havi ng conversations
concerning the fornmer tenant’s | apsed insurance policy. On brief
petitioners fail to nmake any argunment with respect to this
property. W deemthemto have conceded the hours clainmed with
respect to this property.

V. Concl usion

Al t hough petitioner spent sone tine dealing with his various
properties during the years at issue and attenpting to sell sone
of them primarily through agents and brokers, we are not
convinced that he perfornmed nore than 750 hours of services with
respect to these properties during any year at issue. By 2003
petitioner had ceased to rent these properties to any significant
extent and was | ooking to liquidate at |east sone of them He
was in ill health and had inportant duties at the bank. The
properties were w dely dispersed geographically. To a great
extent he relied upon various agents, brokers, |awers, and
contractors as well as his wife, Robert CGoldie, and Jeana Hopkins

to deal with these properties.
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Petitioners suggest that because petitioner owned so nuch
real estate, which they say was worth over $30 mllion, he
necessarily nmust have spent at |east 750 hours each year managi ng
these properties. Yet petitioner also testified that during the
years at issue he spent only about 10 hours a nonth working at
t he bank. Considering that for nost of this period he was both
chai rman of the board and CEO of the bank, with w de-rangi ng
responsibilities and six-figure conpensation, this testinony
strains credibility. But if this testinony is to be believed, we
see no reason to think that managing his nostly dormant rea
estate hol dings woul d have required petitioner to spend anywhere
near 750 hours each year. And if the testinony is not to be
believed, petitioner’s lack of credibility on this score further
erodes his credibility about the hours he clains to have spent on
his real estate activities.

We conclude and hold that petitioners have failed to
establish that for any year at issue petitioner neets the 750-
hour requirenment to qualify as a real estate professional for
pur poses of section 469(c)(7).'* Consequently, we sustain

respondent’s determi nation that the | osses at issue are

YI'n the light of this holding, it is unnecessary to decide
whet her petitioner spent nore than 50 percent of his tine in real
estate trades or businesses or whether he materially participated
in them
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attributable to per se passive activities and are subject to the

section 469 limtations.

Deci sion will be entered

for respondent.




