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JACOBS, Judge: This case was heard pursuant to the

provi sions of section 7463 of the Internal Revenue Code in effect

at the time the petition was filed. Unless otherw se indicated,

subsequent section references are to the Internal

Revenue Code in

effect for the year in issue, and Rule references are to the Tax

Court Rules of Practice and Procedure. The decision to be

entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority.
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Respondent determ ned a deficiency of $8,866 in petitioners’
2002 Federal inconme tax. The issues for decision are: (1) The
anount of noncash charitable contribution deductions which
petitioners are entitled to claimon Schedule A Item zed
Deductions, and; (2) the amobunt of the excess unrei nbursed
enpl oyee and ot her m scel |l aneous expenses deduction! to which
petitioners are entitled.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine of filing the
petition, petitioners resided in Mam, Florida.

Petitioners tinely filed a joint Form 1040, U.S. Individual
| nconme Tax Return, for taxable year 2002, in which they clained
as Schedul e A deductions nedical and dental expenses, charitable
contributions, and excess unrei nbursed enpl oyee and ot her
m scel | aneous expenses. Respondent determ ned that the amounts
clainmed for these latter deductions were overstated and
accordingly sent petitioners a notice of deficiency. Petitioners

tinmely petitioned this Court. Petitioners concede, and thus no

The excess unrei nbursed enpl oyee and ot her m scel | aneous
expenses deduction is a Schedul e A deduction. The anmount equals
the sumof: (1) Unreinbursed enpl oyee expenses--job travel
uni on dues, job education, etc.; (2) tax preparation fees; and
(3) other expenses--investnent, safe deposit box, etc., less an
anount equal to 2 percent (the 2-percent floor) of the taxpayer’s
adj usted gross incone. See sec. 67(a).
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| onger chal l enge, respondent’s determ nations that they are not

entitled to the nedical and dental expense deduction. However,
they continue to challenge respondent’s ot her determ nations.

Di scussi on

As a general rule, the Comm ssioner’s determnations in the
notice of deficiency are presuned correct, and the burden of
proving an error is on the taxpayer. Rule 142(a); Wlch v.

Hel vering, 290 U. S. 111, 115 (1933). However, pursuant to
section 7491(a), the burden of proof with respect to any factual
issue relating to ascertaining the liability for tax shifts to
the Comm ssioner if the taxpayer: (1) Mintained adequate
records; (2) satisfied the substantiation requirenents; (3)
cooperated wth the Comm ssioner’s agents; and (4) during the
Court proceeding introduced credi bl e evidence with respect to the
factual issue involved. Petitioners did not neet the
substantiation requirenents or introduce credible evidence
regardi ng the disallowed anounts; therefore, the burden of proof
does not shift to respondent.

It is settled | aw that deductions are a matter of
| egi slative grace, and the taxpayer nmust prove that he/she is

entitled to the cl ai ned deducti ons. | NDOPCO, I nc. V.

Commi ssioner, 503 U.S. 79, 84 (1992); New Colonial Ice Co. V.

Hel vering, 292 U S. 435, 440 (1934). Wth these well-established

propositions in mnd, we decide whether petitioners have
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satisfied their burden of proving entitlenent to deduct noncash
charitabl e contributions and excess unrei nbursed enpl oyee and
ot her m scel | aneous expenses in anmounts greater than those
respondent determ ned.

As noted, petitioners clained deductions on their 2002
return for charitable contributions, consisting of $3,200 in cash
and $7, 753 in noncash contributions. At trial, the parties
stipulated that petitioners were entitled to a deduction of $950
for cash charitable contributions and that the $2, 250 bal ance was
i nproperly clai med because the disall owed portion was nmade not by
petitioners but by their famly nenbers.

Respondent disall owed the $7, 753 deduction for noncash
contributions for |ack of substantiation. At trial, respondent
conceded that petitioners are entitled to a deduction for noncash
charitabl e contributions of $1, 600.

Section 170 allows a deduction for charitable contributions
during the taxable year if verified as provided in the
regul ations. Sec. 170(a)(1). The term “charitable contribution”
includes a contribution or gift to a corporation, trust, or
community chest, fund, or foundation, with certain provisos.

Sec. 170(c). For exanple, the recipient organi zation nust have
been “created or organized in the United States or in any
possessi on thereof, or under the |aw of the United States, any

State, the District of Colunbia, or any possession of the United
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States”. Sec. 170(c)(2)(A). Furthernore, no part of the net
earnings of a qualified organization nmay inure to the benefit of
any private shareholder or individual. Sec. 170(c)(2) (0O

The charitable contribution deduction is subject to certain
substantiation requirenments. Sec. 170(f)(8). No deduction is
all owed for any contribution of $250 or nore unl ess the taxpayer
substantiates the contribution by a contenporaneous witten
acknow edgnent of the contribution by the qualified donee
organi zation. Sec. 170(f)(8)(A). This witten acknow edgnent
nmust state the anount of cash and a description (but not
necessarily the value) of any property other than cash the
t axpayer donated and whether any consi deration was given to the
taxpayer. Sec. 1.170A-13(f)(2), Incone Tax Regs.

Petitioners attached to their 2002 Form 1040 a Form 8283,
Noncash Charitable Contributions, listing eight dates on which
they clainmed to have made noncash donations to charitable
organi zations. At trial, petitioners presented as evidence
recei pts that were furnished blank by charitabl e organizations
and admttedly filled in by petitioners. The receipts, which
total $6,903, purport to show that petitioners nmade noncash
contributions on seven separate dates during 2002: January 14,
March 15, May 14, June 28, August 16, Septenber 30, and Novenber

21. In addition, petitioners submtted a list, which they
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prepared, of itens allegedly contributed on Decenber 31, with a
val ue of $850,2 but no receipt for this contribution was produced.

The dates on the receipts for January 14 and Septenber 30
appear to have been altered, and we are not satisfied that those
contributions were in fact made during 2002. The list of itens
with respect to the purported Decenber 31 contribution does not
support the section 170 deduction because it was prepared
exclusively by petitioners and is therefore not a
“cont enpor aneous witten acknow edgnent of the contribution by
t he donee organi zation”.

The remaining five receipts are supported by detailed lists
of itens that petitioners allegedly contributed, but the val ues
listed for the individual items do not add up to the total anount
claimed for each contribution. Additionally, the list of itens
purportedly contributed on June 28 includes a situp table and
wei ghts that were also listed in the receipt prepared for the
purported January 14 charitable contribution. And as noted, we
are not satisfied that these itens in fact were contributed to

charity in 2002.

2\ note that the suns listed on the various receipts
petitioners produced plus the anobunt on the |ist of itens they
all egedly contributed on Dec. 31 is |less than the anount cl ai nmed
for noncash contributions on their 2002 tax return. Moreover,
the values clainmed for the individual contributed itens listed in
the receipts do not total the clainmed sum
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When a taxpayer establishes that he/she has incurred
deducti bl e expenses but is unable to establish the exact anpunts,
we can estimate the deductible amounts, but only if the taxpayer
presents sufficient evidence to establish a rational basis for

maki ng the estimates. See Cohan v. Comm ssioner, 39 F.2d 540,

543-544 (2d G r. 1930); Vanicek v. Conm ssioner, 85 T.C 731, 742-

743 (1985). In estimating the anmount all owable, we bear heavily
on the taxpayer whose inexactitude in substantiating the anount of

t he expense is of his own nmaking. See Cohan v. Conm Ssioner,

supra at 544. However, wthout a rational basis for making the
estimate, any all owance we nade woul d amount to ungui ded | argesse.

Wllianms v. United States, 245 F.2d 559, 560-561 (5th Cr. 1957).

Respondent concedes that petitioners nmade noncash
contributions during 2002 but maintains that the val ue of those
contributions did not exceed $1,600. Considering the record
before us, we do not doubt that petitioners made noncash
charitable contributions during 2002. However, they failed to
provide reliable evidence to prove that the anount thereof
exceeded the $1, 600 respondent conceded. W therefore hold that
for 2002 petitioners are entitled to a $2,550 charitable
contribution deduction (rather than the clainmed $10, 953
deduction), conprising $950 for cash contributions and $1, 600 for

noncash contri buti ons.
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W now turn to the amobunt of the excess unrei nbursed enpl oyee
and ot her m scel | aneous expenses deduction to which petitioners
are entitled. On their return, petitioners clainmed a deduction
for excess unreinbursed enpl oyee and ot her m scel | aneous expenses
of $17,600. After considering the 2-percent floor, petitioners
cl ai mred a deduction for excess unreinbursed enpl oyee and ot her
m scel | aneous expenses of $15,834. O this anount, respondent
does not dispute that petitioners are entitled to a deduction of

$690 for unrei nbursed enpl oyee expenses--uni on dues. The

remai ni ng conponents of the clainmed deduction are uniforns

(%5, 625), supplies and equi pnrent ($3,510), job search expenses
(%4, 800), tel ephone expenses ($2,850), and tax preparation fees
($125). Respondent disallowed the deduction for all of these
conponent s.

Section 162(a) allows a deduction for ordinary and necessary
busi ness expenses paid or incurred during the taxable year in
carrying on any trade or business. For an expense to be
“ordinary” the transaction that gives rise to it nust be of a
common or frequent occurrence in the type of business invol ved.

Deputy v. du Pont, 308 U S. 488, 495 (1940). To be “necessary” an

expense nust be “appropriate and hel pful” to the taxpayer’s

busi ness. Welch v. Helvering, supra at 290 U.S. at 113-114. The

performance of services as an enpl oyee constitutes a trade or

busi ness. See sec. 1.162-17(a), Incone Tax Regs. The enpl oyee
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must show the rel ati onship between the expenditures and the

enpl oynent. See Evans v. Conm ssioner, T.C Meno. 1974-267, affd.

557 F.2d 1095 (5th Gr. 1977). The taxpayer bears the burden of

substantiation. Hradesky v. Conm ssioner, 65 T.C. 87, 89 (1975),

affd. per curiam540 F.2d 821 (5th Gr. 1976). Section 6001 and
the regul ati ons promul gated t hereunder require taxpayers to

mai ntain records sufficient to permt verification of incone and
expenses. As previously noted, the Court may in sone

ci rcunstances estimate the anmount of a deduction to which the

taxpayer is otherwi se entitled. Cohan v. Conmm Ssioner, supra at

543-544.

Petitioners deducted $5,625 for uniforms for the taxable year
and stipulated that the uniforns M. Harrell wore were washed and
ironed at petitioners’ hone. The expense of uniforns is
deducti bl e under section 162(a) if: (1) The unifornms are of a
type specifically required as a condition of enploynent; (2) the
uni fornms are not adaptable to general usage as ordinary cl othing;

and (3) the uniforns are not so worn. See Yeonans V.

Conmm ssioner, 30 T.C. 757, 767-769 (1958); Beckey v. Conmm ssioner,

T.C. Meno. 1994-514.

M. Harrell, in his position with United Parcel Service, was
required to work in a clean uniformevery day. Ms. Harrel
washed and ironed M. Harrell’s work unifornms at honme. The

enpl oyer provided the uniforns but did not reinburse M. Harrel
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for the cleaning of his uniforms. Although petitioners would be
entitled to a deduction for the cost of washing and ironing the
uni fornms, they provided no evidence upon which we can estinate the
anount thereof. At trial, Ms. Harrell testified that the anount
cl ai mred was a guess that was based on the hypothesis of paying to
have the unifornms cl eaned comercially. Deductions are based on
actual, not hypothetical, costs.

As the uniforns were not sent to a conmercial cleaner but
were |aundered and ironed at hone, the anmount clained is not
al | owabl e. Moreover, the anount claimed ($468.75 per nonth)
appears grossly inflated. |In the absence of a rational basis for
estimating the cost of the cleaning of the uniforns, we sustain
respondent’ s di sall owance of this conponent of the clained
unr ei nbursed enpl oyee and ot her m scel | aneous expenses. See Cohan

v. Conm ssioner, supra at 543-544.

Petitioners deducted $3,510 for “supplies and equi pnent” for
the taxable year in issue. Taxpayers carrying supplies on hand
can deduct the costs of those supplies to the extent that the
supplies are actually consunmed or used in operation during the
taxabl e year for which the returnis nmade if the cost of the
supplies was not deducted in a previous year. |If the supplies are
incidental and are carried on hand with no record of consunption

kept, the taxpayer may deduct the total cost of such supplies
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purchased during the taxable year for which the return was nade.
Sec. 1.162-3, Incone Tax Regs.

Petitioners presented no docunentation to support their
cl ai med deduction of $3,510 for supplies and equi pnment. There is
no rational basis in the record on which we can estimte the
magni tude of this expense. W therefore sustain respondent’s
di sal | owance of this conponent of the clainmed excess unreinbursed
enpl oyee and ot her m scel | aneous expenses deducti on.

Petitioners deducted $4,800 for job search expenses in
connection with Ms. Harrell’s efforts to secure enpl oynent as
wel | as deducting $2,850 for “tel ephone cell phone” expense for
the taxable year in issue. W consider these two expenses
t oget her because they are subject to nore stringent substantiation
requi renents than the other conponents of the disallowed enpl oyee
expense deducti on.

Job search expenses are deducti bl e under section 162(a) to
the extent they are incurred in searching for new enpl oynent in
the enpl oyee’ s sane trade or business. See Prinuth v.

Conm ssi oner, 54 T.C. 374, 377-378 (1970). However, if the

enpl oyee is seeking a job in a new trade or business, the expenses
are not deductible under section 162(a). See Frank v.

Comm ssioner, 20 T.C 511, 513-514 (1953). Job search expenses

i ncl ude résumé preparation expenses, postage, and travel and
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transportati on expenses. See Murata v. Conmm ssioner, T.C. Meno.

1996- 321.

Before the taxable year in issue, Ms. Harrell was enpl oyed
as an adm nistrative assistant and during 2002 she was unenpl oyed,
searching for enploynent. Petitioners’ substantiating evidence
for the job search expenses consists of: (1) Correspondence
between Ms. Harrell and potential enployers; (2) a “work search
form’ required by the State of Florida for purposes of
adm ni stering the State unenpl oynent conpensation program?® and
(3) a mleage | og which shows the addresses of conpani es which
Ms. Harrell visited over the course of the year and the dates of
the visits.

The correspondence and work search forns were prepared
cont enporaneously with the search for enploynent and establish to
our satisfaction that Ms. Harrell incurred deductible job search
expenses. Hanpered by a |ack of evidence in the record as to the
anount thereof, but recogni zing that expenses for a job search
were in fact incurred, we place the anount for that portion of her
j ob search expenses consisting of résuné preparation, telefax

transm ssi on, and postage at $250. Ms. Harrell’s renaining job

3The work search form contains the follow ng | anguage: Each
enpl oyer you contact in your search for work nust be shown bel ow.
It is inportant to make as many | N PERSON applications as
possi bl e duri ng EACH WEEK for which you claimbenefits. Ms.
Harrell certified that the information she provided on the report
was correct and conplete to the best of her know edge.
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search expenses consisted of the cost of travel in her own
autonobile to potential enployers’ places of business. This
portion of her job search expenses is supported by the work search
record with respect to three interviews and by the m | eage |o0g.

In the case of travel expenses, entertainnent expenses, and
expenses paid or incurred with respect to certain listed property,
section 274 overrides the Cohan doctrine, discussed previously,
and those expenses are deductible only if the taxpayer neets the
stringent substantiation requirenents of section 274(d). Sanford

v. Comm ssioner, 50 T.C 823, 827-828 (1968), affd. per curiam 412

F.2d 201 (2d G r. 1969).

Section 274 contenpl ates that no deduction may be all owed for
expenses incurred for travel on the basis of any approxi mation or
t he unsupported testinony of the taxpayer. Sec. 1.274-5T(a),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).
Section 274(d) specifically proscribes deductions for travel
expenses in the absence of adequate records or of sufficient
evi dence corroborating the taxpayer’s own statenent. At a
m ni mum the taxpayer nust substantiate: (1) The anobunt of such
expense; (2) the tinme and place such expense was incurred; and (3)
t he busi ness purpose for which such expense was incurred.

Ms. Harrell’s unenpl oynent conpensation work search record
constitutes substantiation within the neaning of section 274 with

respect to three job interviews that required travel. The record



- 14 -

shows that her round trip travel to those interviews was 28.02
mles per trip, for atotal of 84.06 mles. Petitioners did not
present receipts for the actual cost of this travel, but we may
apply the standard m | eage rate to determ ne the all owabl e
deduction.* The standard mleage rate for 2002 was 36.5 cents per
mle, so that the total allowable deduction ambunted to $30. 68.

Unli ke the work search record, Ms. Harrell’ s travel |og was
not prepared contenporaneously with the purported travel and
appears inaccurate in sonme respects. The travel |og includes
entries that do not appear on the work search record that was
prepared cont enporaneously for unenpl oynent conpensati on purposes.

The job seeker, in preparing the work search record, is
exhorted to docunent each enpl oyer that had been contacted, and
those records (certified by Ms. Harrell) contain only three
reports of job interviews. Yet the travel |og indicates that she
attended eight interviews and traveled on nore than 80 occasi ons,
for a total of nore than 5,000 mles, to apply for jobs. W find

that the travel log is unreliable and does not constitute adequate

“The standard mleage rate is a matter of adm nistrative
conveni ence by which a taxpayer may conpute the anount of
deducti bl e aut onobi |l e expenses using a standard rate rather than
separately establishing the anount of an expenditure for travel
or transportation. Sec. 1.274-5(j), Inconme Tax Regs., in part,
grants the Conm ssioner the authority to establish a method under
whi ch a taxpayer nmay use ml|eage rates to substantiate, for
pur poses of sec. 274(d), the expense of using a vehicle while
traveling away fromhonme. See Rev. Proc. 2001-54, 2001-2 C. B
530.
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substantiation for the clainmed deductions for Ms. Harrell’s
travel in the course of her job search

In addition to applying to traveling expenses, the strict
substantiation requirenents of section 274 apply to deductions
wWth respect to “any listed property (as defined in section
280F(d) (4).” Section 280F(d)(4)(A)(v), in turn, includes *“any
cellular telephone” in the definition of |listed property. The
only substantiation petitioners submtted with respect to their
cel lul ar tel ephone expenditures was a letter fromM. Harrell’s
enpl oyer stating that M. Harrell used his cellular tel ephone to
communi cate and conduct business wth the conpany and that he was
not reinbursed for those charges. No substantiation was
introduced as to: (1) Specific tel ephone calls made using the
cellular tel ephone; (2) the portion of the use that m ght be
related to M. Harrell’s work (rather than to personal calls); or
(3) any other matter that would support a claimthat the cellular
t el ephone was property used in M. Harrell’s trade or business of
perform ng services as an enployee. W therefore sustain
respondent’ s di sall owance of this conponent of the clainmed excess
unr ei nbursed enpl oyee and ot her m scel | aneous expenses deducti on.

Finally, petitioners deducted $125 for tax preparation fees.
Petitioners used a commercial software package to prepare their
2002 tax return. The record does not reveal the cost of the

sof tware package, but we recognize that there in fact was a cost.
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W estimate this cost to be $40 and all ow a deduction for tax
preparation fees in that anount.

Petitioners’ adjusted gross inconme for 2002 was $88,311. As
previously noted, see supra note 1, there is a 2-percent floor in
cal cul ating the deduction for excess unrei nbursed enpl oyee and
ot her m scel | aneous expenses. Thus, petitioners may deduct only
their unrei nbursed enpl oyee and other m scel |l aneous expenses t hat
exceed $1,766 (2 percent tines $88,311). The anmount of the
unr ei nbursed enpl oyee and ot her m scel | aneous expenses that we
have found are deducti bl e does not exceed that anount.

To reflect the foregoing and concessions by the parties,

Deci sion will be entered

under Rul e 155.




