T.C. Meno. 2006- 186

UNI TED STATES TAX COURT

RUDCLPH HARRI' S, SR, AND VERLINE HARRI S, Petitioners Vv.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 21486-03L. Fil ed August 30, 2006.

Rudol ph Harris, Sr., pro se.

Monica J. Mller, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Pursuant to section 6330(d),?! petitioners
seek review of respondent's determ nation regarding collection of

their 1995, 1996, 1997, 1998, and 1999 incone tax liabilities.

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code.
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FI NDI NGS OF FACT
At the tinme they filed the petition, Rudolph Harris, Sr.,
and Verline Harris resided in Tanpa, Florida. M. and Ms.

Harris filed Federal inconme tax returns reporting as follows:?

W t hhol di ng

pl us paynments
Year Tax wth return Tax Due
1995 $3, 461 $1, 761 $1, 700
1996 2,262 1,214 1,048
1997 2,591 518 2,073
1998 1, 787 981 806
1999 3, 555 2,761 794

According to Internal Revenue Service (IRS) transcripts of
account, on or about Cctober 29, 2001, the IRS received an offer-
in-conpromse (OC fromM. and Ms. Harris to settle their
1995, 1996, 1997, 1998, and 1999 tax liabilities (first OCQC).
The boxes for “Doubt as to Collectibility” and “Effective Tax
Adm ni stration” are marked on the first OC.  On March 29, 2002,
the IRS rejected the first O C.

On or about July 26, 2002, M. and Ms. Harris submtted
another O Cto settle their 1995, 1996, 1997, 1998, and 1999 tax
l[tabilities (second OC). The boxes for “Doubt as to
Collectibility” and “Effective Tax Adm nistration” are marked on

the second OC. At this tinme, M. and Ms. Harris were 71 years

2 Al amobunts are rounded to the nearest doll ar.
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old, were retired, and had an adult child living with them who
was a dependent for tax purposes. On the second OC, M. Harris
wote: “As the record will verify, | amre-submtting this Ofer
in Conprom se which will include basically statenments of both our
inconmes. As you know Verline, ny wife and | are both retired.
am al so subm tting copies of health status fromour doctors.”

On February 20, 2003, an entry was made on a 10-page
docunent entitled “ICS H story Transcript” (ICS transcript)--
which reflects M. and Ms. Harris’s collection case history.

The entry states that M. Harris provided a statenment fromhis
doctor that M. Harris has severe osteoarthritis, he is totally
di sabl ed, and he cannot work. It also was noted that Ms. Harris
provi ded statenents fromtwo doctors. Ms. Harris was di agnosed
with a “non-Q wave nyocardial infarction”. She has a history of
coronary artery disease, class 1 to 11 angina pectoris, a history
of hyperlipidem a even on nedication, a history of goiter,

hypot hyr oi di sm even on nedi cati on, and insulin-dependent diabetes
mellitus with diabetic retinopathy.

An undat ed and unsi gned handwitten docunent regarding the
reasonabl e collection potential for M. and Ms. Harris’ s 1995,
1996, 1997, 1998, and 1999 tax years, prepared by a revenue

officer,® lists $574 as avail able (presumably per nonth) for

3 According to the ICS transcript, on Jan. 9, 2003, Aisha
Akil was assigned to petitioners’ case. Accordingly, Revenue
(continued. . .)
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paynment of the tax liabilities for these years. This docunent
appears to have been prepared in response to the second OC as it
notes “1000 offer 7/26/02, 95-99” at the top of the first page.

It also notes “Updated nedical info [illegible]”. The figures
listed by the revenue officer in the “Cained” and “Allowed RO
colums for incone and expenses are not supported by any original
docunentation. The “Total RCP per Revenue Oficer” is blank.*

On or about April 21, 2003, the IRS rejected the second O C.

On or about June 13, 2003, respondent filed a Notice of
Federal Tax Lien (NFTL), prepared and/or filed by Revenue O ficer
Akil, with the Cerk of the Grcuit Court of H Ilsborough County
in Tanpa, Florida. The NFTL |isted the unpaid bal ances as
follows: $399, $2,352, $3,757, $1,991, and $1, 136 for 1995,
1996, 1997, 1998, and 1999, respectively (the NFTL lists a total
unpai d bal ance of $9, 635).

On June 19, 2003, respondent mailed M. and Ms. Harris
separate notices of Federal tax lien filing and Notices of
Federal Tax Lien Filing and Your Right to a Hearing Under Section

6320.

3(...continued)
O ficer Akil appears to be the revenue officer who prepared this
docunent as well as the entries on the ICS transcript after Jan.
9, 200s3.

4 RCP woul d appear to stand for reasonable collection
potenti al .
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On July 14, 2003, M. and Ms. Harris submtted a Form
12153, Request for a Collection Due Process Hearing, regarding
the NFTL for 1995, 1996, 1997, 1998, and 1999.

On August 14, 2003, Appeals Oficer Panela Ludw g was
assigned to M. and Ms. Harris’s hearing request. The Appeals
officer’'s case activity record and case screeni ng notes, which
are scant, indicate that M. and Ms. Harris are current in
filing through tax year 2002, they do not have outstanding tax
l[iabilities for any other periods, they had filed the two
aforenentioned O Cs, and their balance due as of Novenber 30,
2003, is $13,543--an increase of alnost $4,000 since the filing
of the NFTL 5 nonths earlier. According to the Appeals officer’s
case activity record, on Qctober 3, 2003, the Appeals officer
transferred the case to a settlenment officer to be worked in
conjunction with the appeal of the second OC that was rejected
on April 21, 200S3.

Settlement Oficer Peter Salinger was assigned to M. and
Ms. Harris’s hearing request. The settlenent officer also was
assigned to the appeal of their second O C  The settlenent
of ficer considered the second OC as a collection alternative in
connection wwth M. and Ms. Harris' s hearing request.

As part of the section 6330 proceedi ngs, the settlenent
officer did not review or consider originals or copies of: The

second OC (i.e., the Form 656, Ofer-in-Conprom se); the
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docunments M. and Ms. Harris previously submtted supporting the
second OC--i.e., Forms 433-A, Collection Information Statenent
for Wage Earners and Sel f - Enpl oyed I ndividuals, or the nedi cal
records fromthe three doctors referred to in the body of the
second O C, or the income and expense wor ksheets.®

On Novenber 24, 2003, respondent issued M. and Ms. Harris
a Notice of Determ nation Concerning Collection Action(s) Under
Section(s) 6320 and/or 6330 determ ning that the NFTL woul d not
be w t hdrawn.

OPI NI ON

Section 6320 provides that the Secretary shall furnish the
person described in section 6321 with witten notice (i.e., the
hearing notice) of the filing of a notice of |lien under section
6323. Section 6320 further provides that the taxpayer may
request admnistrative review of the matter (in the formof a
hearing) within a 30-day period. The hearing generally shall be
conducted consistent with the procedures set forth in section
6330(c), (d), and (e)--which provide for, anong other things, the
conduct of the hearing, the making of a determ nation, and
jurisdiction for court review of the section 6330 determ nati on.

Sec. 6320(c).

5 Respondent submtted an affidavit of the settlenent
officer listing the materials he reviewed before the
determ nation was made in this case. Neither the settlenent
of ficer nor any other I RS enpl oyee testified at trial.
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Pursuant to section 6330(c)(2)(A), a taxpayer may raise at
the section 6330 hearing any relevant issue with regard to the
Commi ssioner’s collection activities, including spousal defenses,
chal l enges to the appropriateness of the Comm ssioner’s intended
collection action, and alternative neans of collection. Sego v.

Commi ssioner, 114 T.C. 604, 609 (2000); Goza v. Comm ssioner, 114

T.C. 176, 180 (2000). M. and Ms. Harris are not challenging
their underlying liabilities. See sec. 6330(c)(2)(B)
Therefore, we review respondent’s determ nation for an abuse of

di scretion. See Seqo v. Conm ssioner, supra at 610.

Respondent stated that the settlenent officer considered M.
and Ms. Harris’'s second OC as part of their section 6330

heari ng. Respondent relies on Schenkel v. Conmm ssioner, T.C

Meno. 2003-37, for the proposition that there was no abuse of
discretion in this case. Schenkel, however, is distinguishable
fromthe case at bar.

I n Schenkel, the Appeals officer received a conpleted Form
433-A directly fromthe taxpayer. The taxpayer listed his
assets, his nonthly inconme, and his total nmonthly |iving
expenses. The Appeals officer reviewed the taxpayer’'s O C
considering all the financial information the taxpayer submtted.
The Appeals officer hinmself calculated the taxpayer’s total
al l owabl e nonthly living expenses. Upon an independent review of

t he underlying docunentation, the Appeals officer concluded that
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the taxpayer’s O C was unaccept abl e because the taxpayer could
pay his full tax liability within the period of Iimtations for
col I ecti on.

In this case, the settlenent officer did not conduct an
i ndependent review. Although the settlenent officer reviewed
docunents prepared by respondent’s agents regarding the second
OC, the settlenent officer did not review the second O C and/ or
t he docunents supporting the second O C-the Forns 433A and 656,
t he i ncone and expense wor ksheets, and the nedical records.
I nstead, the settlenent officer relied solely on the concl usory,
undocunent ed, and unsupported figures fromthe handwitten
determ nation of reasonable collection potential prepared by the
revenue officer

Accordingly, we conclude that, unlike the Appeals officer in
Schenkel , the settlenent officer in this case did not conduct an
i ndependent adm nistrative review of the rejection of the OC.
Sec. 7122(d)(1). Additionally, the evidence does not establish
that the settlenment officer prepared a nonthly inconme and
al | owabl e expense anal ysis based on all of the information M.
and Ms. Harris provided or that the figures the settl enent
officer relied on represented national standard expenses. Sec.
7122(c)(2); sec. 301.7122-1(b)(2), (k), Proced. & Adm n. Regs.
(the regulation applies as the OC in issue was pending or

submtted on or after July 18, 2002).
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The officer or enployee of Appeals conducting a section 6330
hearing cannot turn a blind eye to or ignore rel evant docunents
in the Comm ssioner’s possession--especially when those docunents
are specifically nentioned in other docunents the officer or
enpl oyee of Appeals reviews or the officer or enployee of Appeals
knows the docunents exist. Upon the basis of the foregoing, we
conclude that the determ nation for the years in issue was an
abuse of discretion.®

To reflect the foregoing,

Deci sion will be entered

for petitioners.

6 Additionally, respondent conceded at trial and on brief
that M. and Ms. Harris’s 1995 tax liabilities have been fully
satisfied.



