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VELLS, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

1Unl ess otherwi se indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all subsequent
section references are to the Internal Revenue Code, as anended.
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this opinion shall not be treated as precedent for any other
case.

This matter is before the Court on respondent’s notion for
summary judgnent pursuant to Rule 121. The issue we nust decide
is whether respondent’s Appeals Ofice abused its discretion in
determining to proceed with collection of petitioner’s tax
liabilities for taxable years 1998, 2000, 2001, and 2002 by Iien.

Backgr ound

At the tinme of filing the petition, petitioner resided in
Cl arksdal e, M ssi ssi ppi .

Petitioner filed an incone tax return for taxable year 1998,
but failed to pay all of the liability reported on the return.
Petitioner failed to file income tax returns for 2000, 2001, and
2002. On Cctober 27, 2003, respondent sent petitioner two
| etters requesting that petitioner file income tax returns for
2000 and 2001. On Novenber 26, 2003, respondent received from
petitioner returns for taxable years 2000 and 2001, which
reported zeros on every line of the return. Attached to the
returns for 2000 and 2001 were letters containing frivol ous
argunents.

On February 27, 2004, respondent sent petitioner notices of
deficiency for 2000 and 2001. On July 19, 2004, respondent

assessed the tax liabilities, along with additions to tax and
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interest. Respondent sent petitioner a Notice of Federal Tax
Lien Filing and Your Right to a Hearing Under |I.R C. 6320 (CDP
Notice), dated January 7, 2005, advising petitioner that a notice
of Federal tax lien had been filed wwth respect to his unpaid
liabilities for taxable years 1998, 2000, 2001, and 2002, and
that petitioner could receive a hearing wwth respondent’s Ofice
of Appeal s.

On February 16, 2005, petitioner tinely submtted a Form
12153, Request for a Collection Due Process Hearing. On Form
12153, petitioner states only “I DONOT [sic] UNDERSTAND!”
Petitioner did not suggest any collection alternatives.
Petitioner was not current in filing his inconme tax returns,
having failed to file returns for 1999, 2003, and 2004.

On June 7, 2005, Settlenent O ficer Suzanne Magee (Ms.
Magee) set up a tel ephonic conference for June 28, 2005,
requested returns for the 1999, 2003, and 2004 tax years,
requested the collection information statenent, requested proof
of paynment of estimated taxes for 1999, 2003, and 2004, and
provi ded i nformati on on what could be di scussed during the
col l ection due process hearing. Ms. Mgee requested that such
i nformati on be provided by July 21, 2005.

By |etter dated June 17, 2005 (June 17 letter), petitioner
requested a conference at a later date. The June 17 letter al so

requested a face-to-face hearing and contained frivol ous
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argunents. Finally, the letter threatened that petitioner would
file a claimfor damages of $200, 000 agai nst the Settl enment

O ficer personally.

By |letter dated June 21, 2005, Ms. Magee responded to
the June 17 letter, rescheduling the tel ephonic conference for
July 12, 2005, at 3 p.m Ms. Magee al so inforned petitioner
that the argunents in the June 17 letter were ones that courts
had held to be frivolous and woul d not be consi dered by
respondent’s Appeals Ofice. Ms. Mgee directed petitioner to
“The Truth About Frivol ous Tax Argunents” on the IRS Wb site.
In her letter, Ms. Magee al so explained that respondent’s
Appeal s Ofice does not provide a face-to-face hearing if the
only itens a taxpayer w shes to discuss are frivol ous argunents.

Petitioner replied by letter, again requesting a face-to-
face hearing but not specifying any nonfrivol ous issues to
di scuss. Petitioner stated in the letter that he wished to
di scuss the underlying liabilities.

On July 12, 2005, Ms. Magee attenpted a tel ephonic
conference with petitioner. Petitioner indicated that he was
speaking via a cell phone and said very little. The call was cut
off prematurely. Wien Ms. Magee attenpted to call petitioner
i medi ately thereafter, petitioner did not answer. Ms. Magee

called three nore tines on July 12, 2005, and received no answer.
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Ms. Magee could not | eave a nessage because petitioner did not
have functioning voicemail. Additionally, petitioner, who had
Ms. Magee' s tel ephone nunber, did not contact her after their
t el ephone call was cut off.

On August 3, 2005, respondent sent petitioner a Notice of
Det erm nati on Concerning Collection Actions under Section 6320
and/ or 6330. On Septenber 2, 2005, petitioner tinely filed a
petition with this Court. In the petition, petitioner clains
that he did not receive a collection due process hearing.

Di scussi on

Summary judgnent is intended to expedite litigation and
avoi d unnecessary and expensive trials and may be granted where
there is no genuine issue of material fact and a decision may be

rendered as a matter of law. Rule 121(a) and (b); Fla. Peach

Corp. v. Conm ssioner, 90 T.C. 678, 681 (1988). The noving party

bears the burden of proving that there is no genui ne issue of
mat eri al fact, and factual inferences are viewed in a |light nost

favorable to the nonnoving party. Craig v. Conm ssioner, 119

T.C. 252, 260 (2002); Dahlstromyv. Conm ssioner, 85 T.C 812, 821

(1985). The party opposing summary judgnent nust set forth
specific facts that show that a genuine question of material fact

exists and may not rely nerely on allegations or denials in the
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pl eadings. Gant Creek Water Works, Ltd. v. Comm ssioner, 91

T.C. 322, 325 (1988); Casanova Co. v. Conm ssioner, 87 T.C 214,

217 (1986).

Section 6320(a)(1l) requires the Secretary to give persons
liable to pay taxes witten notice of the filing of a tax lien.
Section 6320(a)(3)(B) and (b)(1) provides that the notice shal
i nform such persons of the right to request a hearing in
respondent’s Appeals Ofice.

Section 6320(c) provides that an Appeals O fice hearing
generally shall be conducted consistently with the procedures set
forth in section 6330(c), (d), and (e). The Appeals officer nust
verify at the hearing that the applicable |aws and adm nistrative
procedures have been followed. Sec. 6330(c)(1). At the hearing,
t he person against whomthe lien is filed may rai se any rel evant
issues relating to the unpaid tax or the lien, including
appropri ate spousal defenses, challenges to the appropri ateness
of collection actions, and collection alternatives. Sec.
6330(c)(2)(A). The person may chal |l enge the exi stence or anount
of the underlying tax, however, only if he did not receive any
statutory notice of deficiency for the tax liability or did not
ot herwi se have an opportunity to dispute the tax liability. Sec.

6330(c) (2) (B).
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Where the validity of the underlying tax liability is

properly in issue, the Court will review the matter de novo.

Were the validity of the underlying tax is not properly in

i ssue, however, the Court will review the Conm ssioner’s

adm ni strative determ nation for abuse of discretion. Sego v.

Commi ssioner, 114 T.C. 604, 610 (2000); Goza v. Conm ssioner,

114 T.C. 176, 181-182 (2000).

Petitioner has not alleged that he did not receive the
notices of deficiency. Petitioner had an opportunity to
chal l enge the correctness of his tax liabilities for 2000 and
2001 by petitioning this Court fromthe notice of deficiency but
failed to do so. Therefore, petitioner’s underlying tax
l[iabilities were not properly in issue. Accordingly, we review
respondent’s determ nation for an abuse of discretion.

Petitioner did not receive notices of deficiency for 1998
and 2002. Petitioner could have chall enged the underlying
liabilities for those years. However, section 6330(c)(2) allows
the taxpayer to raise only “any relevant issue relating to the
unpaid tax or the proposed levy”, not “any” issue. Frivolous
chal l enges to the underlying liability are not “rel evant issues”.

Hat haway v. Comm ssioner, T.C. Mno. 2004-15.

In the instant case, the record indicates that the only

i ssues petitioner raised throughout the section 6320
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adm ni strative process and in his petition to this Court were
frivolous tax protester type argunents. W do not address
petitioner’s frivolous argunents with sonber reasoning and
copious citations of precedent, as to do so m ght suggest that
t hese argunents possess sone degree of colorable nerit. See

Crain v. Conm ssioner, 737 F.2d 1417, 1417 (5th Cr. 1984).

To the extent petitioner conplains of not receiving a face-
to-face hearing, this Court has held that it is neither necessary
nor productive to remand cases to an Appeals Ofice for face-to-
face hearings when a taxpayer raises only frivol ous argunents.

Lunsford v. Conmm ssioner, 117 T.C. 183, 189 (2001).

Petitioner was not current in filing his inconme tax returns,
having failed to file for taxable years 1999, 2003, and 2004.
Petitioner was not eligible for, nor did he submt, any
collection alternatives.

We concl ude that, although the tel ephonic conference
term nated prematurely, petitioner did receive a hearing as
required by sections 6320(b) and 6330(c)(3).2 Ms. Magee
verified that all applicable |aws and adm ni strative procedures
had been net, that she had not had any prior involvenent with
respect to petitioner’s tax liability, and that the proposed

collection activity was no nore intrusive than necessary.

2Al t hough petitioner’s request for a hearing was pursuant to
sec. 6320, sec. 6320(c) provides that sec. 6330(c) applies.
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Accordingly, we hold that no genuine issue of material fact
exists requiring trial and that respondent is entitled to sunmary
judgnent. Respondent’s determ nation to proceed with the
proposed lien to collect petitioner’s tax liabilities for 1998,
2000, 2001, and 2002 was not an abuse of discretion.

Section 6673(a) (1) authorizes the Court to inpose a penalty
not in excess of $25,000 when it appears to the Court that, inter
alia, proceedi ngs have been instituted or maintained by the
taxpayer primarily for delay or that the position of the taxpayer

in such proceeding is frivolous or groundless. |In Pierson v.

Commi ssioner, 115 T.C. 576, 581 (2000), we issued a warning

concerning the inposition of a penalty under section 6673(a)(1)
on those taxpayers abusing the protections afforded by sections
6320 and 6330 through the bringing of dilatory or frivolous lien
or levy actions. The Court has since repeatedly disposed of
cases prem sed on argunents akin to those raised herein sumarily
and with inposition of the section 6673 penalty. See, e.g.,

Craig v. Comm ssioner, 119 T.C at 264-265 (and cases cited

t herein).
Respondent has noved for the inposition of a section 6673
penalty in the instant case. Petitioner has raised only

frivol ous arguments, both before and after being warned about



- 10 -
the possibility of a section 6673 penalty and being directed to
“The Truth About Frivol ous Tax Argunents.” Accordingly, we shal
i npose a penalty of $1, 000.

To reflect the foregoing,

An appropriate order and

decision will be entered.




