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MVEMORANDUM OPI NI ON

JACOBS, Judge:! The dispute between the parties concerns

actions taken (the filing of a lien) and proposed to be taken

“Thi s opinion replaces our previously filed opinion, T.C
Meno. 2008-295, dated Dec. 23, 2008, which was w thdrawn by order
dated July 31, 2009.

This case was assigned to Judge Julian |I. Jacobs for
di sposition of respondent’s notion for summary judgnent by order
of the Chief Judge on Sept. 24, 2008.
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(intent to levy) by respondent against petitioner to collect an
unpaid civil penalty pursuant to section 6700 (section 6700
penal ty) for 2002. On August 7, 2008, respondent filed a notion
for summary judgnent pursuant to Rule 121. Petitioner, though
ordered by the Court to file a response to the notion for sunmary
judgnent, filed none.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code (Code), and all Rule references are to
the Tax Court Rules of Practice and Procedures.

Backgr ound

On Septenber 5, 2006, respondent sent petitioner, an
attorney, a letter captioned Section 6700 Pre-Assessnent Letter
advi sing himthat respondent was considering assessing a section
6700 penalty agai nst himon account of his participation in the
i ssuance of $150, 400, 000 of Multifam |y Housing Revenue Bonds,
2002 Series on February 28, 2002, by the Cklahoma Housing
Devel opnent Authority. That letter stated in pertinent part:

We have reviewed certain materials with respect to the
i ssuance of the above referenced bonds (collectively, the
“Bonds”). W are considering assessing penalties under
section 6700 of the Internal Revenue Code as a result of
your organi zation or assistance in the issuance of the
Bonds.

The encl osed expl anation provides a detail ed sunmary of
the facts, |aw and anal ysis on which our consideration of
the penalty assessnent is based. The report also includes a
conput ati on of the penalty anount.

You may request a conference with an I RS supervisor to
di scuss the nerits of any factual or |egal issues indicating
such action should not be taken or to discuss the
possibility of entering into a closing agreenent. * * *



- 3 -
Petitioner was advised that if respondent did not receive a reply
within 30 days fromthe date of the letter, respondent would
initiate procedures to assess the section 6700 penalty.
Petitioner did not respond to this Section 6700 Pre-Assessnent
Letter.

On February 28, 2007, respondent sent a second letter to
petitioner, stating that respondent would assess the section 6700
penalty. The second letter informed petitioner that upon
assessnment of the section 6700 penalty, (1) within 30 days
petitioner could pay 15 percent of the assessnent and file Form
843, Caimfor Refund and Request for Abatenent, and (2) if
petitioner received notice that the claimwas disall owed,
petitioner would have 30 days to notify respondent of his intent
to appeal the denied claimto respondent’s Appeals Ofice.
Finally, the second letter informed petitioner that if he nmade
such a paynent and his claimfor refund was adm nistratively
denied, he could file suit ina US. Dstrict Court within 30
days of the disallowance of the claim or within 30 days after
the expiration of the 6-nonth period following the filing of his
claim whichever was earlier. Petitioner failed to respond
to the second letter.

Respondent assessed the section 6700 penalty agai nst

petitioner on April 16, 2007, and thereafter sent petitioner a
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notice of the assessnent and demand for paynent. Petitioner did
not pay the assessed anobunt or any part thereof.

On June 27, 2007, respondent sent petitioner Letter 1058,
Final Notice - Notice of Intent to Levy and Your Right to a
Hearing Under I.R C. § 6330 (the |levy notice), wth respect to
the section 6700 penalty. On July 17, 2007, respondent sent
petitioner a Notice of Federal Tax Lien Filing and Your Right to
a Hearing under 1.R C. 8 6320 (the lien notice), advising
petitioner that a notice of Federal tax lien had been filed with
respect to the section 6700 penalty and that petitioner had the
right to a hearing to appeal this collection action and to
di scuss paynent nethod options.

On July 11, 2007, petitioner filed Form 12153, Request for a
Col l ection Due Process Hearing, regarding the levy notice. On
August 3, 2007, petitioner filed another Form 12153 regardi ng the
lien notice. On both of these forns petitioner checked the box
i ndicating that he wished to make an offer-in-conpromse. By a
| etter dated August 29, 2007, Scott Penny, a settlenent officer
in respondent’s Cklahoma City, Cklahoma, Appeals Ofice, inforned
petitioner that he would like to hold a collection due process
hearing via a conference call on Septenber 19, 2007. Appeals
Settlement Oficer Penny infornmed petitioner that in order for

himto consider alternative collection nethods, such as an offer-
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i n-conprom se, petitioner had to provide certain financial and
tax return information.

On Septenber 14, 2007, Appeals Settlenent O ficer Penny
received a letter frompetitioner enclosing the requested
information. In his letter, petitioner requested that the notice
of Federal tax lien be withdrawn and that his offer-in-conprom se
be accepted. Petitioner argued that he had started an insurance
conpany but that he had “been deni ed sponsorship through sone
i nsurance conpanies due to [his] credit rating and the tax lien
of record.” He stated that he could not “wite insurance with
[ his] new license and conpany due to the tax lien.” Petitioner
offered to settle all of his and his wfe s taxes, including the
section 6700 penalty and potential inconme tax liabilities for
2003, 2004, and 2005 that respondent m ght assess follow ng the
conclusion of an audit, by turning his retirenent assets in a
section 401(k) plan over to the IRS.

During the Septenber 19, 2007, conference call, petitioner
stated that the filing of a tax lien created a financial hardship
for him |In addition, petitioner renewed his proposal to resolve
the section 6700 penalty and all tax liabilities for 2003, 2004,
and 2005 by way of an offer-in-conprom se. Appeals Settlenent
Oficer Penny replied that no offer-in-conprom se could be
considered until the audit of petitioner’s 2003, 2004, and 2005

tax returns was conpleted. After stating that he understood
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respondent’s position, petitioner posited that the section 6700
penalty m ght have been erroneously assessed on the basis that
t he Gkl ahoma Housi ng Devel opnent Authority had appealed its own
section 6700 penalty which had been assessed as a result of the
sale of the Multifam |y Housing Revenue Bonds. After review ng
petitioner’s section 6700 penalty file, Appeals Settlenent
Oficer Penny rejected petitioner’s claim

On Novenber 6, 2007, respondent issued petitioner a Notice
of Determ nation Concerning Collection Action(s) Under Section
6320 and/or 6330, determining that the tax lien was filed in
accordance with all |egal and procedural requirenents and
sustaining the proposed levy action. |In that notice respondent
rejected petitioner’s argunent that the section 6700 penalty
shoul d not have been inposed agai nst petitioner individually
whi | e the Okl ahoma Housi ng Devel opnment Authority’s own section
6700 penalty was under appeal. Appeals Settlenent Oficer Penny
took the position that the assessnent agai nst petitioner was not
predi cated on any determ nation regardi ng the appeal of the
penal ty assessnment agai nst the Okl ahona Housi ng Devel opnent
Aut hority.

On Decenber 5, 2007, petitioner filed a petition in this
Court all eging:

There is an outstandi ng appeal on a prelimnary
determnation letter on a tax exenpt bond issue that

relates to the incorrect findings by the IRS on the
Sec. 6700 exam agai nst ne. The premature findings on
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the Sec. 6700 exam violated ny due process rights
since the bonds in question are under appeal. The IRS
del ayed the requested appeal on the bonds while noving
forward on the Sec. 6700 examin an apparent attenpt
to force sonme kind of settlenent agreenment. |
received this civil liability fine when | refused to
settled [sic] on the examfor the bonds. The anount

of the fine was in excess of the actual incone |
received. | request that the lien be rel eased and the
fine elimnated.

Petitioner resided in Cklahoma when he filed the petition.

Di scussi on

A Summary Judgment

Summary judgnent is used to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Conmm ssioner, 90 T.C. 678, 681 (1988). This Court may grant

summary judgnent where there is no genuine issue of any materi al
fact and a decision nay be rendered as a natter of law. Rule

121(b); Sundstrand Corp. v. Conmm ssioner, 98 T.C. 518, 520

(1992), affd. 17 F.3d 965 (7th Cr. 1994). The noving party
bears the burden of proving that there is no genui ne issue of
material fact, and the Court will view any factual material and
inferences in the light nost favorable to the nonnoving party.

Dahl stromv. Conm ssioner, 85 T.C 812, 821 (1985). Rule 121(d)

provi des that where the noving party properly nakes and supports
a notion for summary judgnent “an adverse party may not rest upon
the mere allegations or denials of such party’ s pleading,” but
nmust set forth specific facts, by affidavits or otherw se,

“show ng that there is a genuine issue for trial.”



B. Juri sdiction

The section 6700 penalty is governed by the procedural rules
of section 6703,2 which generally renbves section 6700 penalty
assessnments fromthe deficiency jurisdiction of this Court.
However, section 6330(d)(1)2 provides this Court with
jurisdiction to review an appeal fromthe Conmm ssioner’s
determ nation to proceed with collection activity regardl ess of
the type of underlying tax involved. W have held that our
jurisdiction includes the right to review the Comm ssioner’s lien
and levy collection activity regardi ng penalties governed by the

procedural rules of section 6703. See Callahan v. Conmm ssioner,

130 T.C. 44 (2008). Thus, we have jurisdiction to reviewthe
notice of determ nation of Novenber 6, 2007, issued to petitioner
under sections 6320 and 6330 because the underlying tax liability

consists of a section 6700 penalty.

2Sec. 6703(b) provides that subch. B of ch. 63 of the Code
(relating to deficiency procedures) does not apply wth respect
to the assessnent or collection of the penalties provided by
secs. 6700, 6701, and 6702. Sec. 6703(c) provides that a
taxpayer may chal |l enge a penalty under secs. 6700 and 6701 by
payi ng 15 percent of the assessed penalty, filing an
admnistrative claimfor refund, and if that claimis not
granted, filing a claimfor refund in the appropriate U S.
District Court.

3As anended by the Pension Protection Act of 2006, Pub. L
109- 280, sec. 855, 120 Stat. 1019, effective for determ nations
made after Cct. 16, 2006.



C. Sections 6320 and 6330

Section 6320(a) provides that witten notice of the filing
of a Federal tax lien must be furnished by the Secretary to the
t axpayer whose property is subject to the lien. Section 6320(b)
provi des that a taxpayer may request a hearing regarding the
lien, and section 6320(c) provides that the hearing nust be
conducted pursuant to the rules of section 6330. Section 6330(a)
provides that no | evy nay be made on any property or right to
property of any person unless the Secretary has notified that
person in witing of the right to a hearing before the levy is
made (the section 6330 hearing). Section 6330(b)(3) provides
that if a person requests a section 6330 hearing, that hearing
shall be held before an inpartial officer or enployee of the IRS.
During the hearing, a taxpayer may raise any relevant issue,

i ncl udi ng appropri ate spousal defenses, challenges to the
appropri ateness of the collection action, and collection
alternatives, including offers-in-conprom se. Sec.
6330(c) (2) (A).

A taxpayer is precluded fromcontesting the existence or
anmount of the underlying tax liability at the section 6330
heari ng unl ess the taxpayer did not receive a notice of
deficiency for the tax in question or did not otherw se have an

opportunity to dispute the underlying tax liability. Sec.
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6330(c)(2)(B); see also Sego v. Comm ssioner, 114 T.C. 604, 609

(2000) .4

Foll ow ng a section 6330 hearing, the Comm ssioner’s Appeal s
settlenment officer nmust nmake a determ nati on whether the proposed
| evy action may proceed. The Comm ssioner’s Appeal s settl enent
officer is required to take into consideration: (1) The
verification presented by the Secretary that the requirements of
applicable | aw and adm ni strative procedures have been net; (2)
the relevant issues raised by the taxpayer; and (3) whether the
proposed | evy action appropriately bal ances the need for
efficient collection of taxes wth the taxpayer’s concerns that
the levy action be no nore intrusive than is necessary. Sec.
6330(c) (3).

When review ng a section 6330 hearing, if the validity of
the underlying tax liability was at issue in a section 6330
hearing, this Court will review the matter de novo. Davis v.

Comm ssioner, 115 T.C. 35, 39 (2000). If the underlying tax

liability was not at issue, this Court will reviewthe
determ nation of the Appeals Ofice for abuse of discretion.

Goza v. Comm ssioner, 114 T.C. 176, 182 (2000).

“We have interpreted the phrase “underlying tax liability”
to include any anobunts a taxpayer owes pursuant to tax | aws that
are subject to the Comm ssioner’s collection activities. Katz v.
Comm ssioner, 115 T.C 329, 338-339 (2000). This includes
penal ties that are governed by the procedural rules of sec. 6703.
See Callahan v. Conm ssioner, 130 T.C 44 (2008) (concerning the
sec. 6702 frivolous return penalty).




D. Application

Petitioner argues in his petition that the section 6700
penalty (the underlying tax) was incorrectly assessed. However,
petitioner has failed to aver facts sufficient to show error in
t he assessnent.

Rul e 331 addresses the commencenent of lien and | evy actions
under sections 6320 and 6330. An action under either section is
commenced by the filing of a petition. Rule 331(a). Rule 331(b)
specifies the content of the petition. Rules 331(b)(4) and (5)
require the petition to contain:

(4) Cdear and concise assignnents of each and every
error which the petitioner alleges to have been commtted in

the notice of determnation. * * *

(5) Cear and concise lettered statenents of the facts
on which the petitioner bases each assignnment of error.

Petitioner challenged the existence and anount of the
section 6700 penalty at his section 6330 hearing and now
challenges it before us. For the validity of the underlying tax
liability to be properly at issue before us, petitioner nust
conply with Rule 331. Hi s pleading nust contain a sufficient
specificity of facts so that the Court can conduct a neani ngful
hearing to determ ne whet her respondent can proceed with the
collection of that liability.

Petitioner’s avernents nmake clear that he disagrees with the
i nposition of the section 6700 penalty. However, other than

claimng that the inposition was premature and excessi ve,
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petitioner fails to specify the basis of his disagreenent; i.e.,
he fails to explain why it is premature, why the investigation of
t he Okl ahoma Housi ng Devel opnent Authority is relevant, or the
basis for his claimthat the section 6700 penalty is excessive.
Furthernore, petitioner has failed to respond to respondent’s
nmotion for summary judgnent. As we noted supra, Rule 121(d)
provi des that petitioner nust set forth specific facts, by
affidavits or otherw se, “showing that there is a genuine issue
for trial.”

In his notion for summary judgnent, respondent states that
Appeal s Settlenment O ficer Penny reviewed petitioner’s section
6700 file and found that the procedural requirenents for
assessing the section 6700 penalty were followed. Petitioner
does not contradict this. W find that petitioner has failed to
state grounds or to aver facts on which we could find that
respondent erred in his determnation. On that basis, respondent

is entitled to summary disposition in his favor. See Poi ndexter

v. Comm ssioner, 122 T.C. 280 (2004), affd 132 Fed. Appx. 919 (2d

Gr. 2005).

During the section 6330 hearing, petitioner nade an offer-
i n-conprom se with respect to his liability for the section 6700
penalty as well as his potential liability for 2003, 2004, and
2005 incone taxes. Petitioner’s offer-in-conprom se was rejected

because of the IRS s ongoing audit for 2003, 2004, and 2005.
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Petitioner did not contest the rejection of his offer-in-
conprom se in his petition, and he did not respond to
respondent’s notion for summary judgnent. Accordingly, this
i ssue is deened conceded. See Rule 331(b)(4).

Petitioner also argued at his section 6330 hearing that the
notice of Federal tax lien should be w thdrawn because,
petitioner asserted, it created a financial hardship. Respondent
rejected this argunent. Petitioner did not raise this issue in
his petition, and he did not respond to respondent’s notion for
summary judgnent. Therefore, pursuant to Rule 331(b)(4), this
i ssue i s deenmed conceded.

To concl ude, we sustain respondent’s filing of the tax lien
and respondent’s intent to levy petitioner’s property.
Respondent is entitled to judgnent as a matter of |aw

To give effect to the foregoing,

An order and decision will be

entered for respondent.




