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CARLUZZO, Special Trial Judge: Each of these consoli dated

cases was heard pursuant to the provisions of section 7463.1

Unl ess ot herwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended, in effect for the
rel evant period. Rule references are to the Tax Court Rul es of
Practice and Procedure.
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Pursuant to section 7463(b), the decision to be entered in each
case is not reviewable by any other court, and this opinion shal
not be treated as precedent for any other case.
In a notice of deficiency dated Novenber 30, 2005,
respondent determ ned the follow ng deficiencies in and penalties

with respect to petitioners’ Federal incone taxes:

Penal ty
Year Defi ci ency Sec. 6662(a)
2002 $4, 566 $913. 20
2003 3,970 794. 00

In a notice of deficiency dated Decenber 6, 2005, respondent
determ ned a $1, 337 deficiency in Any L. Hartman’s 2004 Feder al

i ncome tax and inposed a $267.40 section 6662(a) accuracy-rel ated
penal ty.

After concessions by the parties, the issues for decision
are as follows: (1) Wether petitioners are entitled to
deductions for unreinbursed enpl oyee busi ness expenses for 2002
and/or 2003; (2) whether Any L. Hartman (Ms. Hartman) is entitled
to a deduction for unrei nbursed enpl oyee busi ness expenses for
2004; (3) whether petitioners are |liable for a section 6662(a)
accuracy-rel ated penalty for 2002 and/or 2003; and (4) whether
Ms. Hartman is |iable for a section 6662(a) accuracy-rel ated

penalty for 2004.
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Backgr ound

Sone of the facts have been stipulated and are so found.
Petitioners resided in Tennessee at the tine that the petitions
in these consolidated cases were filed.

Empl oyment St atus of Each Petitioner

Janes Jennings (M. Jennings) began enploynment as a
firefighter for the Gty of Franklin, Tennessee, in 1994, and he
was so enployed at all tinmes relevant to this proceeding. He was
al so a menber of the Franklin Firefighters Association, Local No.
3758 (the association). As a firefighter, M. Jennings worked
24-hour-on, 48-hour-off shifts. Wile on duty M. Jenni ngs was
permtted to | eave the fire station to purchase takeout neals,
but he was otherwise required to eat his neals at the fire
station. In addition to the expenses he incurred for the take-
out neals, M. Jennings contributed $10 a nonth towards a conmon
meal fund for neals, usually breakfast, prepared and eaten at the
fire station. According to the association, its nenbers were
required to contribute to the neal fund.

Starting in 1995 and at all relevant tinmes, on his days off
as a firefighter M. Jennings was enployed as a fire investigator
by Southern Fire Analysis (Southern). H's enploynent with
Southern required himto travel “all over the Southeast, as far
north as Virginia and West Virginia, Illinois, and as far south

as Florida”. As part of his responsibilities with Southern, he
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typically traveled by car fromhis residence in Tennessee to
various locations. As part of a fire investigation, he routinely
phot ographed the scene of the fire. Upon the subm ssion of a
travel voucher to Southern, he was reinbursed for the use of his
car at the rate of 45 cents per mle. He was also rei nbursed by
Sout hern for expenses incurred for “supplies”, “photos”, and
“copi es”.

Sout hern required that M. Jennings wear “business casual”
clothing while neeting with a client and business attire (i.e., a
suit and tie) when attending a deposition or testifying in court.
When investigating at the scene of a fire, he generally wore
steel -toe boots and clothing suitable for what he needed to do,
such as crawing around in tight spaces, etc. Oten the clothing
that he wore during a fire scene investigation was danaged.

During the years in issue Ms. Hartman was enpl oyed as a
sal es representative for Interior Design Services (Design).

During 2002 and 2003 her primary responsibilities related to
Design’s contract with the State of Tennessee. Pursuant to that
contract, Design supplied furniture and design services for State
of fices and ot her buil dings, many of which were in Knoxville,
Tennessee, where Ms. Hartman spent nuch of her tinme as an
enpl oyee of Design. During those years her residence was

approximately 218 mles from Knoxville. She routinely drove back
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and forth between her residence and Knoxville, but she seldom if
ever, stayed overnight in Knoxville.

Sonetime during 2004, although still enployed by Design, M.
Hart man was no |l onger required to travel as frequently or as far
fromher residence. Her reduced travel schedule was due in part
to the birth of a child in 2003 and in part to a change in the
| ocation of the clients of Design that she was serving.

Petitioners’' Federal |ncone Tax Returns

Petitioners filed tinely joint Federal income tax returns
for 2002 and 2003. Ms. Hartman tinely filed her Federal incone
tax return for 2004. The returns were prepared by a professional
income tax return preparer

1. 2002

As relevant here, petitioners’ 2002 return includes a
Schedul e A, Item zed Deductions, and two Forns 2106, Enpl oyee
Busi ness Expenses, one relating to M. Jennings’ enploynent as a
fire investigator, and the other to Ms. Hartman’s enpl oynent as a
Desi gn sal es representative.

Anmong ot her things, on the Schedule A petitioners clained a
$21, 293 deduction for unrei nbursed enpl oyee busi ness expenses. ?

O this amount, $9,437 relates to M. Jennings and $11, 856

2Totals referenced in this opinion for unrei nbursed enpl oyee
busi ness expense deductions are before the application of sec.
67(a).
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relates to Ms. Hartman. The anount relating to M. Jennings
($9,437) is attributable to clained expenses for neals consuned
at the firehouse ($3,862, after the application of section
274(n)), uniforms ($5,125), and union dues ($450). The anount
relating to Ms. Hartman ($11,856) is attributable to clained
expenses for vehicle expenses ($6, 655), otherw se unidentified
busi ness expenses ($6, 425), neals and entertai nnent ($2, 329,
after the application of section 274(n)), and her hone office
($1, 375) .

2. 2003

As relevant here, petitioners’ 2003 return includes a
Schedule A and two Forns 2106, one relating to M. Jennings’
enpl oynent as a fire investigator and the other to Ms. Hartman's
enpl oynent as a Design sales representative.

Anmong ot her things, on the Schedule A petitioners clained a
$16, 877 deduction for unrei nbursed enpl oyee busi ness expenses.
O this amount, $9,609 relates to M. Jennings and $7, 268 rel ates
to Ms. Hartman. The amount relating to M. Jennings ($9,609) is
attributable to clainmed vehicle expenses ($12,667), and union
dues ($450). The anount relating to Ms. Hartman ($7,268) is
attributable to clainmed vehicle expenses ($4,015), and ot herw se

uni denti fi ed busi ness expenses ($6, 264).



3. 2004

As rel evant here, Ms. Hartman's 2004 return includes a
Schedul e A and a Form 2106 relating to her enploynent as a Design
sal es representati ve.

Anong ot her things, on the Schedule A she clainmed a $10, 651
deduction for unrei nbursed enpl oyee busi ness expenses. M.
Hart man’ s unrei nbur sed enpl oyee busi ness expenses are
attributable to vehicle expenses ($2,811), parking fees and tolls
($150), Internet expenses ($312), neals and entertai nnment
expenses ($1,300, after the application of section 274(n)),
uni fornms expenses (%4, 920), and cell phone expenses ($1, 158).

The Notices of Deficiency

Sonme of the adjustments nmade in the notices have been agreed
to between the parties or conceded, and other adjustnents are
conputational. Those adjustnments will not be discussed.

For 2002 and 2003 respondent disallowed all unreinbursed
enpl oyee busi ness expenses, with the exception of union dues,
$300 of dry cleaning expenses, and $1,004 of Ms. Hartman's
vehi cl e expenses.

For 2004 respondent disallowed all unreinbursed enpl oyee
busi ness expenses clained on Ms. Hartman’s return. Because
al l owabl e item zed deductions were |less than the standard

deduction, respondent disallowed otherwi se allowable item zed
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deductions cl aimed on the Schedule A and allowed Ms. Hartman the
standard deducti on.

For each year in issue respondent also inposed a section
6662(a) accuracy-rel ated penalty on several grounds, including
“negligence or disregard of rules or regulations”.

Di scussi on

As we have observed in countless opinions, deductions are a
matter of |egislative grace, and the taxpayer bears the burden of
proof to establish entitlenment to any clai ned deduction. Rule

142(a); I NDOPCO, Inc. v. Conmm ssioner, 503 U.S. 79, 84 (1992);

New Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

This burden requires the taxpayer to substantiate clai nmed
deducti ons by keepi ng and produci ng adequate records that enable

t he Comm ssioner to determ ne the taxpayer’s correct tax

ltability. Sec. 6001; Hradesky v. Conm ssioner, 65 T.C. 87, 90
(1975), affd. per curiam540 F.2d 821 (5th Gr. 1976); Meneguzzo

v. Comm ssioner, 43 T.C 824, 831-832 (1965). A taxpayer

claimng a deduction on a Federal inconme tax return nust
denonstrate that the deduction is all owabl e pursuant to sone
statutory provision and nust further substantiate that the
expense to which the deduction relates has been paid or incurred.

See sec. 6001; Hradesky v. Conmm ssioner, supra; sec. 1.6001-1(a),

I ncome Tax Regs. Certain expenses, such as the portions of the

di sal | owed unrei nbursed enpl oyee busi ness expense deducti ons
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attributable to vehicle and neal s expenses here in dispute are
subject to strict substantiation requirements. See sec. 274(d).
In general, those expenses nust be substantiated by adequate
witten records. That is, the taxpayer nust maintain a diary, a
log, or a simlar record and docunentary evidence that, in
conbi nation, are sufficient to establish the tine, place,
busi ness purpose, and anount of each expenditure or use. Sec.
1.274-5T(c)(2) (i), Tenporary Incone Tax Regs., 50 Fed. Reg. 46017
(Nov. 6, 1985). 1In general, the substantiating records, or
conbi nati on of records, should be nade at or near the tine of the
expenditure or use. Sec. 1.274-5T(c)(2)(ii)(A), Tenporary |ncone
Tax Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985).

The types of deductions here in dispute are allowable, if at
all, under section 162(a). That section generally allows a
deduction for ordinary and necessary expenses paid or incurred
during the taxable year in carrying on any trade or business.
The term “trade or business” as used in section 162(a) i ncludes

the trade or business of being an enployee. Prinuth v.

Comm ssioner, 54 T.C. 374, 377-378 (1970); Christensen v.

Commi ssioner, 17 T.C 1456 (1952). Certain types of business

expenses may be estimated if substantiating evidence does not

exist or is otherwise not avail able. See Cohan v. Commi SsSi oner,

39 F.2d 540, 543-544 (2d Cr. 1930). Business expense deductions
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subj ect to section 274(d), however, may not be estimated. See

sec. 280F(d)(4)(A); Sanford v. Comm ssioner, 50 T.C 823, 827

(1968), affd. per curiam412 F.2d 201 (2d Cr. 1969).

Under section 7491(a)(1), the burden of proof shifts from
the taxpayer to the Comm ssioner if the taxpayer produces
credi ble evidence with respect to any factual issue relevant to
ascertaining the taxpayer’s tax liability and the taxpayer has
satisfied certain conditions. Accordingly, petitioners argue
that the burden of proof should be placed upon respondent with
respect to all issues here in dispute. |[If for no other reason,
the procedural histories of these cases, which include
respondent’s use of formal discovery to attenpt to obtain
docunents and other information from petitioners, conpletely
underm nes their argument.® See sec. 7491(a)(2)(A) and (B)
Accordi ngly, the burden of proof remamins on petitioners.

Wth these fundanental principles in mnd, we turn our
attention first to the deductions here in dispute.

| . Unrei mbursed Enpl oyee Busi ness Expense Deducti ons

The unrei mbursed enpl oyee busi ness expense deduction in

di spute for each year in issue consists of one or nore of the

3The use of formal discovery in a deficiency proceeding
subject to sec. 7463 is less than routine. Through no fault of
respondent’ s, respondent’s formal discovery attenpts were not
successful .
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foll owi ng conponents: (1) Vehicle expenses; (2) neals and
entertai nment expenses; (3) uniformand uniform mai nt enance
expenses; (4) unidentified business expenses; (5) hone office
expenses; (6) parking fees and tolls expenses; (7) Internet
expenses; and (8) cell phone expenses. W consider each in the
order just |isted.

A. Vehicl e Expenses

According to petitioners, the anmounts deducted for vehicle
expenses each year represent only the anmounts that exceeded the
rei mbursenents that each received fromhis or her enployer. As
not ed, deductions for vehicle expenses nmust be substantiated in
accordance with the requirenents of section 274. Secs. 162(a),
274(d) .

Petitioners provided a | ogbook mai ntained by M. Jennings to
substantiate his m|eage as a Southern enpl oyee. The docunents
subm tted, however, denonstrate that M. Jennings was rei nbursed
for the m|eage recorded in the | ogbook. According to M.

Jenni ngs he al so mai ntai ned a second | ogbook of unrei nbursed
mles, but this second | ogbook was not nade part of the record.
Absent witten substantiation for the additional ml eage,
petitioners are not entitled to a deduction attributable to that

m | eage. See sec. 274(d).
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Except for 2003, no adequate substantiating records were
provided with respect to the m | eage expense deductions
attributable to Ms. Hartman’s enpl oynent with Design.*
It follows that petitioners are not entitled to a deduction
for vehicle expenses in each of the years in issue in excess of
t he anbunts respondent all owed.

B. Meals and Entertainnent Expenses

For 2002 petitioners’ unreinbursed business expenses
deduction includes amounts M. Jennings clains to have
contributed to the common neal fund, as well as for the cost of
all other neals M. Jennings consuned while on duty as a
firefighter. M. Hartman's clai ned neal s expense deductions in
2002 and 2004 include the costs of neals consuned while traveling
on business as well as the costs of neals for “entertaining”
Design clients.

1. M. Jennings’ Mals Expenses

According to petitioners, because M. Jennings was required
as a condition of his enploynent to eat his neals at the fire
station, the costs of the neals as well as his contributions to
the meal fund are deductible as enpl oyee busi ness expenses. In
support of their position, petitioners rely upon a letter from

the association stating that “every nmenber of the Franklin

“‘Respondent concedes the vehicl e expense deduction
attributable to Ms. Hartman for 2003.
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Firefighters Association is required to pay into a neal fund
while they are on duty for the city of Franklin.”

Cenerally, the costs of a taxpayer’s neals are nondeducti bl e
personal expenses, unless the expense of a neal is incurred while
the taxpayer is traveling away from honme for business purposes.
See secs. 162(a)(2), 262(a). If, however, a fire departnent
requires its firefighter-enpl oyees as a condition of enploynment
to make contributions into a cormon neal fund so as to ensure
their presence at all tines at the fire station, then those
contributions qualify as deductible ordinary and necessary

busi ness expenses. See, e.g., Sibla v. Conm ssioner, 68 T.C.

422, 432 (1977), affd. 611 F.2d 1260 (9th Gr. 1980): Belt v.

Conmi ssioner, T.C. Menp. 1984-167. On the other hand, if a

firefighter’s contributions into a common neal fund are not
required as a condition of enploynent but are nmade voluntarily,
then such contributions are considered a personal expense that is

not deductible. See, e.g., Duggan v. Conm ssioner, 77 T.C 911

914-915 (1981).

The neal expenses attributable to M. Jennings and deducted
by petitioners were not incurred while he was traveling away from
home on business, and the expenses cannot be deducted on that
ground. Furthernore, the deduction is not supported by the
letter fromthe association because M. Jennings was not an

enpl oyee of the association. There is insufficient evidence in
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the record to establish that M. Jennings, while on duty and as a
condition of enploynent with the Gty of Franklin Fire
Departnent, was required to purchase his neals through
contributions nmade to a common neal fund. Petitioners are not
entitled to a deduction for anounts attributable to M. Jennings’
meal expenses included in the unrei nbursed enpl oyee busi ness
expense deduction clainmed for 2002.°

2. Ms. Hartman's Meal s Expenses

Ms. Hartman contends that because she incurred costs for
meal s while traveling on business and/or while entertaining
Design clients, the costs of the neals are deductible as
unr ei nbur sed enpl oyee busi ness expenses.

As stated above, in general, the costs of a taxpayer’s neals
are nondeducti bl e personal expenses, unless the expense of a neal
is incurred while the taxpayer is traveling away from hone for
busi ness purposes. See secs. 162(a)(2), 262(a). The
deductibility of neals and entertai nnent expenses is also
condi tioned on their being substantiated by adequate records or
by ot her sufficient evidence corroborating the clainmed expenses
pursuant to section 274(d). Sec. 1.274-5T(a), Tenporary | ncone

Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).

Even i f the expenses were otherw se all owable, we note that
petitioners failed to neet the strict substantiation requirenents
of sec. 274(d).



- 15 -

Ms. Hartman failed to provide any substantiating
docunentation with respect to her clained neals expenses. See
sec. 274(d). Respondent’s disallowance of Ms. Hartman’ s cl ai ned
meal s expenses i s sustai ned.

C. Expenses for “Uniforns” and “Unifornf M ntenance

In 2002 petitioners clained a deduction for the purchase
and dry cleaning of the clothing each wore while at work. In
2004 Ms. Hartman clained a deduction for the dry cleaning of her
wor k uni f orm

Expenses for work clothing are deductible if the clothing or
uniformis of a type specifically required as a condition of
enpl oynment, the uniformis not adaptable to general use as
ordinary clothing, and the uniforns are not worn as ordinary

clothing. Yeomans v. Comm ssioner, 30 T.C 757, 767-769 (1958);

Wasi k v. Conm ssioner, T.C Meno. 2007-148; Beckey v.

Conmi ssioner, T.C. Menp. 1994-514.

The busi ness casual attire and business suits M. Jennings
purchased, including any related dry cleaning or other
mai nt enance costs of that clothing, are not deductibl e because
the clothing is adaptable for nonbusiness wear. See, e.g.,

Hawbaker v. Comm ssioner, T.C Meno. 1983-665. Wth respect to

expenses incurred for specialized clothing and steel -toe footwear

M. Jennings wore while investigating a fire scene, we
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find that petitioners are entitled to a deduction of $1,000 for
t he purchase of M. Jennings’ fire-resistant clothing and

mai nt enance thereof in 2002. See Cohan v. Comm ssioner, 39 F.2d

at 543-544; Vanicek v. Conm ssioner, 85 T.C. 731, 743 (1985).

Ms. Hartman failed to provide the Court with any expl anation
as to her clained dry cl eaning expenses. Furthernore, she did
not offer any evidence to substantiate the deductions cl ai ned.
Accordingly, respondent’s disallowance of Ms. Hartman' s cl ai med
uni fornms expenses i s sustai ned.

D. Deduction for Unidentified “Busi ness Expenses”

Petitioners clai med busi ness expense deductions of $6, 425
and $6, 264 on their 2002 and 2003 joint returns, respectively.
For both years in issue the entire anmount of the business expense
deductions relates to Ms. Hartman, but it is unclear what
specific costs are included in the deduction.

At trial petitioners failed to present any evidence to
expl ain, much | ess substantiate, the anounts so deduct ed.
Petitioners are not entitled to deductions identified sinply as
“busi ness expenses” on either their 2002 or 2003 joint return.

E. Hone O fice Expenses

Petitioners clainmed a $1, 375 hone office deduction on their

2002 return. According to petitioners, the honme office was used



- 17 -

(1) in connection with their rental properties,® and (2) by Ms.
Hartman to prepare for neetings and/or sales calls wth Design
clients.

In general, a taxpayer is not entitled to deduct any
expenses related to the use of a dwelling unit used by the
t axpayer as a residence during the taxable year. See sec. 280A.
Expenses attributable to a hone office are excepted fromthis
general rule, however, if the expenses are allocable to a portion
of the dwelling unit which is exclusively used on a regul ar basis
as the principal place of business for the taxpayer’'s trade or

busi ness. See sec. 280A(c)(1l); Lofstromv. Conm ssioner, 125

T.C. 271, 278 (2005). |If the taxpayer is an enployee, the
exception under section 280A(c)(1) wll apply only if the honme
office is maintained for the conveni ence of the enployer. See

Hamacher v. Conmm ssioner, 94 T.C 348, 353-354 (1990).

Petitioners do not claimand they have not established that
during 2002 the den was used exclusively on a regul ar basis as
the principal place of business for either petitioner or that the
den/ hone office was mai ntai ned for the conveni ence of either of
their enployers. The fact that petitioners used the den/hone

of fice for business purposes as they claimis insufficient to

SPetitioners’ 2002 joint return includes a Schedule E
Suppl enental I ncone and Loss, showi ng rental incone and expenses
attributable to certain real estate. None of the itens reported
on the Schedule E are in dispute.
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al l ow any deduction attributable to that use. See Lofstromv.

Conmi ssi oner, supra at 278. Petitioners are not entitled to a

home office deduction for 2002, and respondent’s determ nation in
this regard is sustained.

F. Parking Fees and Tolls

Ms. Hartman cl ai med a deduction for parking fees and tolls
on her 2004 return. According to Ms. Hartman, she incurred the
parking fees while traveling on business in Knoxville, Tennessee,
where she met with her Design clients. She testified that Design
rei mbursed her for parking fees, and she has not established that
she is entitled to a deduction in excess of the anount
reinbursed. M. Hartman is not entitled to a deduction for
expenses shown as parking fees and tolls on her 2004 return.

G Internet Expenses

Ms. Hartman cl ai med a deduction for Internet expenses on her
2004 return; but she did not address the Internet expense
deduction at trial, and no receipts or other docunentation to
substanti ate her Internet expenses were provided. Therefore, M.
Hartman is not entitled to a deduction for Internet expenses.

H. Cell Phone Expenses

Ms. Hartman cl ained a $1, 158 deduction for cell phone
use on her 2004 return. Expenses for cell phone use nust be
substantiated in accordance with section 274(d) and the

regul ations thereunder. She has provided no evi dence that
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substanti ates her cell phone expense in accordance with section
274(d) and therefore is not entitled to the cell phone expense
deducti on.

Il1. The Accuracy-Rel ated Penalties

Lastly, we consider whether petitioners are |liable for
section 6662(a) accuracy-related penalties for 2002 and/or 2003,
and whether Ms. Hartman is liable for that penalty for 2004.

Al t hough various grounds for the inposition of the penalty for
each year are stated in the appropriate notice of deficiency,
under the circunstances for each year, only negligence or
disregard of rules or regulations is applicable. See sec.
6662(a), (b)(1), (c). The burden of production with respect to
the inposition of the penalty rests with respondent. Sec.
7491(c).

I n support of this burden, respondent points out that for
each year in issue petitioners and/or Ms. Hartman, as applicabl e,
failed to maintain adequate substantiating records supporting the
vari ous deductions here in dispute. According to respondent, a
taxpayer’s failure to maintain adequate records is a ground
for the inposition of a section 6662(a) penalty for negligence.

Sanderlin v. Conmmissioner, T.C Meno. 2008-209; Corrigan V.

Commi ssioner, T.C Menp. 2005-119; sec. 1.6662-3(b)(1), Incone

Tax Regs. In principle, we agree with respondent but are not
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willing to inpose the penalty on that basis in these cases for
any of the years in issue.

According to petitioners and their return preparer,
petitioners maintained and presented to respondent’s exam ning
agent sufficient docunentation to support each of the deductions
clainmed on the returns for the years in issue. It has not been
made clear why, if once available to the exam ning agent, the
records were not available at trial. In any event, petitioners
assuned that the exam ning agent would be called as a witness at
trial because that individual was |isted as a witness on
respondent’s pretrial nmenorandum Respondent, however, did not
call the exam ning agent, who was not otherw se present during
the trial and not available to be called as a witness on
petitioners’ behalf.

What docunents the exam ning agent reviewed remains a
nmystery, but it stands that the only evidence on the point in the
record consists of petitioners’ claimthat substantiating
docunents, at |east as of the tine each return was filed, were
not only maintained, but also available to respondent for
exam nation. In the absence of any contrary evidence as to what
docunents were reviewed by the exam ning agent, we are reluctant
to inpose a section 6662(a) accuracy-related penalty for any of

the years in issue.
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An appropriate order wll

be i ssued denying petitioners’

nmotion to shift the burden of

proof, and decisions will be

entered under Rul e 155.




