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UNI TED STATES TAX COURT

HASSEL FAM LY CHI ROPRACTIC, DC, PC, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 3768-08L. Filed June 3, 20009.

Vi ncent Hassel (an officer), for petitioner.

Li sa Kathryn Hunter, for respondent.

MVEMORANDUM OPI NI ON

CHI ECHI, Judge: This case is before the Court on respon-
dent’s notion for summary judgnent (respondent’s notion). W

shal |l grant respondent’s notion.!?

IAIl section references are to the Internal Revenue Code in
effect at all relevant tines. Al Rule references are to the Tax
Court Rules of Practice and Procedure.
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Backgr ound

The record establishes and/or the parties do not dispute the
fol | ow ng.

Petitioner’s address shown in the petition in this case was
in | owa.

Petitioner filed Form 941, Enployer’s Quarterly Federal Tax
Return, for each of the quarters ended March 31, June 30, Septem
ber 30, and Decenber 31, 2002, and March 31, June 30, Septenber
30, and Decenber 31, 2003. (W shall refer collectively to the
respective Forns 941 that petitioner filed for the quarters ended
March 31, June 30, Septenber 30, and Decenber 31, 2002, and March
31, June 30, Septenber 30, and Decenber 31, 2003, as petitioner’s
Forms 941.)

Petitioner filed Form 945, Annual Return of Wthheld Federal
| ncone Tax, for each of its taxable years 2002 and 2003. (W
shall refer collectively to the respective Fornms 945 that peti-
tioner filed for its taxable years 2002 and 2003 as petitioner’s
Forns 945.)

Respondent conducted an exam nation of petitioner’s Forns
941 and petitioner’s Fornms 945. On August 22, 2006, respondent
sent petitioner a so-called 30-day letter (August 22, 2006 30-day
letter) in which respondent notified petitioner that respondent
was proposing adjustnents to (1) the Federal taxes that peti-

tioner showed in each of petitioner’s Forns 941 (petitioner’s
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Form 941 taxes) and (2) the Federal tax that petitioner showed in
each of petitioner’s Forns 945 (petitioner’s Form 945 tax). The
August 22, 2006 30-day letter stated in pertinent part: *“Please
tell us whether you agree or disagree with the proposed changes
by * * * [ Septenber 21, 2006]. This letter (known as a 30-day
letter) notifies you of your rights to appeal the proposed
changes within 30 days.”

Respondent attached to the August 22, 2006 30-day letter
Form 4668, Enpl oyment Tax Exam nati on Changes Report (Form 4668).
In that form respondent proposed for the quarters indicated the

follow ng increases in petitioner’s Form 941 taxes:

Quarter Ended | ncrease in Form 941 Taxes
3/ 31/ 02 $20, 602. 52
6/ 30/ 02 19, 563. 79
9/ 30/ 02 24, 755.50
12/ 31/ 02 22,322.80
3/ 31/ 03 27, 869. 57
6/ 30/ 03 17, 773. 67
9/ 30/ 03 31,076. 95
12/ 31/ 03 28,071. 19

In Form 4668, respondent al so proposed an increase in peti-
tioner’s Form 945 tax of (1) $1,120.50 for petitioner’s taxable
year 2002 and (2) $1,305.36 for petitioner’s taxable year 2003.
Petitioner tinmely submtted to respondent’s Appeals Ofice
(Appeals Ofice) a witten protest (petitioner’s protest) with
respect to the proposed adjustnents in the August 22, 2006 30-day

letter. In that protest, petitioner set forth the reasons for
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its disagreenent with those proposed adjustnents and requested a
conference with the Appeals Ofice.

By |etter dated January 17, 2007, an Appeals officer with
the Appeals Ofice who was assigned petitioner’s protest (first
Appeal s officer) notified petitioner that a conference with the
Appeal s O fice had been scheduled for 9 a.m on January 26, 2007.
At the request of petitioner, the first Appeals officer resched-
ul ed that conference to February 26, 2007.

On February 26, 2007, the first Appeals officer held a
conference (February 26, 2007 conference) with respect to the
proposed adjustnents in the August 22, 2006 30-day letter.

Wth respect to petitioner’s Form 941 taxes for each of the
quarters ended March 31, June 30, Septenber 30, and Decenber 31,
2002, and March 31, Septenber 30, and Decenber 31, 2003, the
first Appeals officer determned that petitioner is |iable for an
increase in petitioner’s Form 941 taxes in an anmount that was
| ess than the increase proposed for each of those quarters in the
August 22, 2006 30-day letter. Wth respect to the quarter ended
June 30, 2003, the first Appeals officer determ ned that peti-
tioner is liable for an increase in petitioner’s Form 941 taxes
in an anount that was greater than the increase proposed for that
quarter in the August 22, 2006 30-day letter. The first Appeals

officer determned that petitioner is liable for the quarters
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indicated for the followi ng increases in petitioner’s Form 941

t axes:
Quarter Ended | ncrease in Form 941 Taxes
3/ 31/ 02 $18, 702. 29
6/ 30/ 02 18, 702. 29
9/ 30/ 02 18, 702. 29
12/ 31/ 02 18, 702. 29
3/ 31/ 03 27,455, 58
6/ 30/ 03 27,455, 58
9/ 30/ 03 27,455, 58
12/ 31/ 03 27,455, 58

On a date not disclosed by the record after February 26,
2007, the first Appeals officer sent petitioner a letter that
pertained to: “Tax Period(s) Ended: 03/2002 06/2002 09/2002
12/ 2002 03/2003 06/2003 09/2003 12/2003".2 That letter stated in
pertinent part: “W are sorry that we couldn’t reach a satisfac-
tory agreenent with you about the proposed additional enploynment
taxes. W are assessing the additional enploynent taxes in
full.”

On June 25, 2007, respondent assessed the follow ng in-
creases in petitioner’s Form 941 taxes and interest as provided

by law for the quarters ended March 31, June 30, and Septenber

2The record does not disclose whether the references in the
first Appeals officer’'s letter to the tax periods ended “12/2002”
and “12/2003” pertain to (1) the quarters ended Dec. 31, 2002,
and Dec. 31, 2003, (2) petitioner’s taxable years 2002 and 2003,
or (3) both.
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30, 2002, and March 31, June 30, Septenber 30, and Decenber 31,

2003: 3
Quarter Ended | ncrease in Form 941 Taxes | nt er est
3/ 31/ 02 $18, 702. 29 $6, 705. 21
6/ 30/ 02 18, 702. 29 6, 323. 87
9/ 30/ 02 18, 702. 29 5, 948. 29
3/ 31/ 03 27,455, 58 7,787.18
6/ 30/ 03 27,455, 58 7, 345. 82
9/ 30/ 03 27,455, 58 6, 939. 20
12/ 31/ 03 27,455, 58 6, 594. 53

On June 25, 2007, respondent issued to petitioner a separate
noti ce of bal ance due regardi ng any unpai d assessed anmounts with
respect to petitioner’s Form 941 taxes for each of the quarters
ended March 31, June 30, and Septenber 30, 2002, and March 31,
June 30, Septenber 30, and Decenber 31, 2003.

Petitioner’s authorized representative, Mark El dridge (M.
El dridge), sent respondent a letter dated July 3, 2007 (July 3,
2007 letter). That letter stated in pertinent part:

We do not understand why we got the enclosed 941 and

940 bills for 2002 and 2003.[4 These started as an

enpl oynment tax audit by Paul Horn out of Des Mines,

|l owa and then went to Janna Renner out of Kansas City,

M ssouri. W disagreed with her findings, so the audit
went to * * * [the Appeals officer] out of MIwaukee,

3The record does not disclose whet her respondent assessed an
increase in petitioner’s Form 941 taxes and interest as provided
by Iaw for the quarter ended Dec. 31, 2002. See infra note 5.

“The record does not explain why M. Eldridge referred in
the July 3, 2007 letter to Form 940, Enpl oyer’s Annual Federa
Unenpl oynment (FUTA) Tax Return, for each of petitioner’s taxable
years 2002 and 2003. In any event, that formis not involved in
this case.
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Wsconsin. 1In a tel ephone conference the first part of
Feb. 2007, * * * [the Appeals officer] said we had 30
days to agree to the tax and then the penalty and

i nterest of $60,000 would be waived. |If we didn't
agree, the case would then go to tax court. W called
* * * [the Appeals officer] and said we did not want to
settle and asked if he was going to send us sonet hi ng
in witing so we could reject the offer. W heard
nothing, until the enclosed bills cane. W want to
appeal the enploynent audit, but have not been given
the chance. Therefore, we strongly disagree with the
encl osed 940 and 941 bills.

In response to the July 3, 2007 letter, the first Appeals
officer sent to M. Eldridge a letter dated July 11, 2007 (July
11, 2007 letter). That letter stated in pertinent part:

In response to your letter dated July 3, 2007
regardi ng your client Hassel Famly Chiropractic em
pl oynment tax assessnents, you had your Appeal s Confer-
ence with ne in February of 2007 regarding this matter.
Your client decided he did not want to agree to the
addi tional enploynent taxes and wanted to proceed to
Court to contest the additional taxes proposed.

At that time you wanted to proceed to the United
States Tax Court. Qur District Counsel determ ned that
the issue in your client’s case was not under the
jurisdiction of the Tax Court and that you woul d have
to proceed to the Court of Clainms if you wanted to
contest the taxes in Court. That is why the taxes were
directly assessed agai nst your client.

Your course of action would be to file a claimfor
refund. Wen that claimis denied you then can peti -
tion the Court of Clainms for their consideration. M
under st andi ng of how the procedure works in order to
petition the Court of Clains is that your client needs
to pay the tax for one enployee for one quarter and
then file the claimfor refund in order to start the
Court process. | would suggest your client consult
with an attorney in order to follow the correct proce-
dures in order to go to Court on this issue.
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On July 19, 2007, respondent assessed the follow ng in-
creases in petitioner’s Form 945 tax and interest as provided by

| aw for petitioner’s taxable years 2002 and 2003:

Year | ncrease in Form 945 Tax | nt er est
2002 $1, 120. 50 $343. 12
2003 1, 305. 36 322. 07

On July 19, 2007, respondent issued to petitioner a separate
noti ce of bal ance due regardi ng any unpai d assessed anounts with
respect to petitioner’s Form 945 tax for each of petitioner’s
t axabl e years 2002 and 2003.

By letter dated August 7, 2007 (August 7, 2007 letter), M.
El dridge i nformed respondent that petitioner was maki ng a paynment
of $11,486.84 “for one worker Jaci Sterk for enploynment tax for
one period.” M. Eldridge enclosed with that letter petitioner’s
check in that anount that was payable to the United States
Treasurer. Respondent applied that paynent to petitioner’s
account with respect to the quarter ended March 31, 2002.

In the August 7, 2007 letter, M. Eldridge also infornmed
respondent that pursuant to the first Appeals officer’s July 11,
2007 letter petitioner was requesting a refund. On August 7,
2007, petitioner submtted to respondent Form 843, C aimfor
Ref und and Request for Abatenment (petitioner’s refund claim,

Wi th respect to petitioner’s Form 941 taxes for the “tax period
From 1/1/02 to 12/31/02”. In that form petitioner requested

t hat respondent issue to petitioner a refund of $11, 486. 84.
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On Cctober 1, 2007, respondent issued to petitioner a final
notice of intent to |levy and notice of your right to a hearing
(notice of intent to levy) regardi ng any unpai d assessed anounts
Wi th respect to petitioner’s Form 941 taxes for each of the
quarters ended March 31, June 30, and Septenber 30, 2002, and
March 31, June 30, Septenber 30, and Decenber 31, 2003.°

On Cctober 19, 2007, petitioner tinely submtted to respon-
dent petitioner’s Form 12153 with respect to the notice of intent
tolevy. In that form petitioner indicated its di sagreenent
with the notice of intent to levy and requested a hearing with
the Appeals Ofice. |In petitioner’s Form 12153, petitioner
indicated that its disagreenent with the notice of intent to | evy

pertained only to petitioner’s Form 941 taxes for each of the

°The notice of intent to levy is not included as part of the
record in this case. Respondent does not contend that that
notice pertained to petitioner’s Form 941 taxes for the quarter
ended Dec. 31, 2002, and petitioner’s Form 945 taxes for its
t axabl e years 2002 and 2003. |Indeed, with respect to peti-
tioner’s Form 941 taxes for the quarter ended Dec. 31, 2002,
respondent acknow edges that the notice of intent to |levy did not
pertain to that quarter and that “Because the quarter was not
included in the Final Notice, the petitioner still has its CDP
rights with respect to this quarter.” Moreover, the notice of
determ nation concerning collection action(s) under sec. 6320
and/or 6330 (notice of determ nation) upon which this case is
based stated, and petitioner does not dispute, that as of the
date on which petitioner submtted to respondent Form 12153,
Request for a Collection Due Process or Equival ent Hearing
(petitioner’s Form 12153), respondent had not issued to peti-
tioner a notice of intent to levy with respect to petitioner’s
Form 941 taxes for the quarter ended Dec. 31, 2002, and peti -
tioner’s Form 945 tax for each of its taxable years 2002 and
2003.
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quarters ended March 31, June 30, and Septenber 30, 2002, and
March 31, June 30, Septenber 30, and Decenber 31, 2003.% 1In
petitioner’s Form 12153, petitioner stated in pertinent part:
“We believe there should be no levy as we are awaiting response
on our claimper IRS papers. W believe the |evy would not be
proper as we m ght not owe anything.”

By |etter dated October 22, 2007 (Cctober 22, 2007 letter),
respondent acknow edged recei pt of petitioner’s Form 12153. That
letter stated in pertinent part:

We are forwardi ng your case to the Fresno, CA Appeal s
Ofice; they will be in contact with you within 60 days
fromthe day of this letter. Please take all docunen-
tation that is pertinent to your case with you to your
heari ng.

The total anmount you owe [with respect to petitioner’s
Form 941 taxes] on the tax years shown above [the
gquarters ended March 31, 2002, June 30, 2002, Septenber
30, 2002, March 31, 2003, June 30, 2003, Septenber 30,
2003, and Decenber 31, 2003] is $241,841.79, which

i ncludes penalty and interest figured to Novenber 21,
2007. The total amount you owe on Form 945 tax year
Dec. 2002 and Dec. 2003 is $3,267.34 and for Form 1120
tax year Dec. 2005 is $505.29, which includes penalty

®Petitioner attached to petitioner’s Form 12153, inter alia,
the notice of bal ance due that respondent issued to it with
respect to petitioner’s Form 945 tax for each of its taxable
years 2002 and 2003. The record does not explain why petitioner
attached those notices to petitioner’s Form 12153 when petitioner
indicated in that formthat its disagreenent with the notice of
intent to levy pertained only to petitioner’s Form 941 taxes with
respect to each of the quarters ended Mar. 31, June 30, and Sept.
30, 2002, and Mar. 31, June 30, Sept. 30, and Dec. 31, 2003. See
supra note 5.
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and interest figured to Decenber 15, 2007.!7 Penalties
and interest will continue to accrue until the anmount
you owe is paid in full

In response to respondent’s Cctober 22, 2007 letter, M.
El dri dge sent respondent a |letter dated October 26, 2007. That
letter stated in pertinent part:

We are in receipt of your letter dated Cctober 22, 2007
* x * At the top, you show that our Request for a

Col l ection Due Process Hearing is regardi ng Form 941,
Tax Period: Mar 2002, June 2002, Sept 2002, ©Mar 2003,
June 2003, Sept 2003, and Dec 2003.

Form 941, Tax Period Dec 2002 should al so be included
in this hearing. In addition, Form 945, Tax Year: Dec
2002 and Dec 2003 should also be included in this
hearing. Al of this information was included in al

t he correspondence throughout this process.

We need these Forns and Tax Periods added to the hear-

ing, as they should have been included fromthe begin-

ning. Please |let us know how we add these, if they are

not already included. * * *

The Appeal s officer who had been assigned petitioner’s Form
12153 (second Appeals officer) sent to another authorized repre-
sentative of petitioner, Paul Mxdorf (M. Mxdorf), a letter
dat ed Decenber 7, 2007. That letter stated in pertinent part:

| al so understand that you filed a claimfor refund so
you can proceed to District Court on the matter of the

'As di scussed above, petitioner indicated in petitioner’s
Form 12153 that its disagreement with the notice of intent to
| evy pertained only to petitioner’s Form 941 taxes with respect
to each of the quarters ended Mar. 31, June 30, and Sept. 30,
2002, and Mar. 31, June 30, Sept. 30, and Dec. 31, 2003. The
record does not explain why respondent referred in the Cctober
22, 2007 letter to petitioner’s Form 945 tax for each of its
t axabl e years 2002 and 2003 and petitioner’s Federal incone tax
for its taxable year 2005. See supra note 6.
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underlying liability. Please understand that if you

file suit for refund the collection action will cease

while you are in litigation. Please also understand

that you cannot argue the underlying liability in

Appeal s since you previously had an appeal.

On a date not disclosed by the record in Decenber 2007, the
second Appeals officer held a tel ephonic conference (Decenber
2007 tel ephonic conference) with M. M xdorf. During that
t el ephoni ¢ conference, the second Appeals officer explained to
M. Mxdorf that petitioner was not entitled to challenge its
liabilities with respect to petitioner’s Form 941 taxes for each
of the quarters ended March 31, June 30, and Septenber 30, 2002,
and March 31, June 30, Septenber 30, and Decenber 31, 2003,
because it already had had the opportunity to chall enge those
l[iabilities during the February 26, 2007 conference with the
first Appeals officer.

During the Decenber 2007 tel ephonic conference, M. M xdorf
i nformed the second Appeals officer (1) that petitioner intended
to file a suit for refund in a United States District Court and
(2) that, before filing such a lawsuit, petitioner was waiting
for respondent to disallow petitioner’s refund claimor six
nmonths to pass fromthe date on which petitioner had filed that
claim The second Appeals officer agreed to suspend until March
31, 2008, any levy action regarding petitioner’s liabilities with

respect to petitioner’s Form 941 taxes for each of the quarters

ended March 31, June 30, and Septenber 30, 2002, and March 31,
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June 30, Septenber 30, and Decenber 31, 2003, in order to allow
petitioner sufficient tinme to file a suit for refund.

On January 10, 2008, the Appeals Ofice issued to petitioner
a notice of determnation that, like the notice of intent to
| evy,® pertained only to petitioner’s Form 941 taxes for each of
the quarters ended March 31, June 30, and Septenber 30, 2002, and
March 31, June 30, Septenber 30, and Decenber 31, 2003.° That
notice stated in pertinent part:

Sunmmary of Determ nation

You requested a hearing in Appeals regarding a notice

of intent to levy. You questioned the underlying

l[tability. You paid a portion of the liability and

filed a claimfor refund before the Collection Due

Process notice so you could file suit in District
Court.

We held a tel ephone conference with your representa-
tive. W explained that you cannot argue with the
underlying liability after you were given such rights
in a prior appeal with the IRS Appeal s offi ce.

We determ ned that |evy action should be suspended
until March 31, 2008. W recognize that no | evy action
can be taken once you begin litigation regarding the
underlying liability. This should give adequate tine
to file suit in District Court regarding your claimfor
refund and the related enpl oynent tax liability. This
al so approximates the waiting period for filing suit if
the Service has not disallowed your claimin witing.

We recomrend col | ecti on be suspended under this coll ec-
tion due process case until after March 31, 2008. Any

8See supra note 5.

The notice of determnation indicated that it pertained to:
“Tax Type/ Form Nunber: Enpl oynent Tax/Form 941 * * * Tax Pe-
riod(s) Ended: 03/2002 06/2002 09/2002 03/2003 06/2003 09/ 2003
12/ 2003".
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further suspension will depend on your filing suit in
District Court or filing a petition with the Tax Court.

The notice of determi nation included an attachnment that

stated in pertinent part:

TYPE OF
TAXPAYER TAX PERI ODS
Hassel Family Chiropractic Enploynment Tax 200203 t hrough 200209,
DC PC 200303 t hrough 200312

Notice of intent to levy was sent to the taxpayer on
10-01- 2007. The taxpayer tinmely requested a hearing
and TC 520 cc 77 was input on the accounts to suspend
collection and the collection statute. The 200212
period for 941's and the 200212 and 200312 period for
form 945 annual return for w thholding were requested
to be added to the CDP case but no notice has been

i ssued on those accounts by the tinme of the CDP hearing
request.

SUMVARY OF THE | SSUES
The taxpayer argued with the |evy action and their
underlying litability as they are waiting for IRS action
on their claim

A hearing was held and the taxpayer wants to pursue
refund litigation in court to continue their argunent
over the assessed liabilities. They are still waiting
for the Service to disallow their claim or six nonths,
so they can file suit for a refund of their paynent.

We agreed that Appeals should issue a notice of deter-
m nation, recomrendi ng that |evy action be suspended
until March 31, 2008, to allow sufficient tinme to file
their refund litigation suit. This suspension period
approxi mates the tinme period the Service should act on
their claimbefore they can file suit for refund wth-
out a claimdisallowance noti ce.

RECOMIVENDATI ON
Levy action should be suspended until March 31, 2008.
| f the taxpayer files for a refund suit in court,
collection wll be suspended while in that litigation.
| f the taxpayer petitions the Tax Court in regard to
this CDP case, collection action will be suspended
until it is resolved in Tax Court.
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BRI EF BACKGROUND
Exam nation determ nations were made in October of 2006
and they were tinely appealed. A prior Appeals Oficer
and office sustained the exam nati on determ nati on and
t he assessnents were nmade on the above accounts in June
of 2007. These assessnents constituted notice and
demand. The accounts were not paid in full and no
arrangenments were nmade for paynent so notice of intent
to levy was sent to the taxpayer.

The prior Appeals Oficer advised howto nake a parti al
paynent and file a claimso the taxpayer could file for
refund litigation. The taxpayer made the parti al
paynment [on] August 13, 2007 according to transcripts
and filed a claimfor refund on Septenber 14, 2007
according to the copy in the file.

Nor mal procedures under clainms would be for the tax-
payer to wait six nonths before filing suit in court
for refund, to give adequate tinme for the Service to

i ssue a claimdisallowance notice. Appeals is not sure
when the clai mwas received by the Service as we don’'t
have the original information in the file.

In the tel ephone conference there were no di sagreenents
over the collection action in this case, outside of the
argunment that no levy action should be taken because of
the claimaction.

This Appeals O ficer has not had other dealings with
t he taxpayer outside of this CDP case.

DI SCUSSI ON AND ANALYSI S

APPL|I CABLE LAW AND ADM NI STRATI VE PROCEDURES
Section 6331(a) provides that if any person liable to
pay any tax neglects or refuses to pay such tax within
10 days after notice and denand for paynent, the Secre-
tary is authorized to collection [sic] such tax by |evy
upon property belonging to the taxpayer. Section
6331(d) provides that the Secretary is obligated to
provi de the taxpayer with notice, including notice of
the adm ni strative appeal s available to the taxpayer,
before proceeding with collection by |levy on the tax-
payer’s property.

Section 6330 generally provides that the Conmm ssi oner
cannot proceed with the collection of taxes by way of a
| evy on a taxpayer’s property until the taxpayer has
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been given notice of, and the opportunity for, an
admnistrative review of the matter in the formof an
Appeal s Ofice hearing, and, if dissatisfied, given an
opportunity for judicial review of the admnistrative
determ nation. * * *

Section 6330(c) prescribes the nmatters that may be
rai sed by a taxpayer at an Appeals hearing. |In sum
mary, section 6330(c) provides that a taxpayer may
rai se collection issues such as spousal defenses and
t he appropriateness of the Conmm ssioner’s intended
coll ection action.

In review of the file and transcripts, it appears that
all manual and | egal procedures have been properly
followed. This Appeals Oficer hasn’t had prior in-
vol venent with the taxpayer.

The taxpayer argues with the underlying liability but
under stands that they cannot carry such argunent to
Appeal s after being given a prior appeal. The taxpayer
merely wants the Service to suspend collection or |evy
action while they pursue refund litigation regarding
the underlying liability. Appeals finds that agreeable
and determned a period of time in which |evy action
shoul d be suspended until the taxpayer starts refund
l[itigation, which will continue to suspend coll ection
until resolved in court.

RELEVANT | SSUES PRESENTED BY THE TAXPAYER
The rel evant i ssues were addressed and noted above.

BALANCI NG EFFI Cl ENT COLLECTI ON AND | NTRUSI VENESS
Levy action partially balances an efficient nethod of
collection with the taxpayer’s legitimte concerns that
it be no nore intrusive than necessary.

Levy action should be suspended until March 31, 2008,
to give adequate tine for the taxpayer to file for
refund litigation. Collection enforcenent will con-
tinue to suspend if the taxpayer files suit for refund
litigation(® or petitions Tax Court under this CDP
case.

1The record does not disclose whether petitioner commenced
refund litigation with respect to petitioner’s refund claimafter
respondent issued the notice of determ nation.
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Di scussi on

The Court may grant summary judgnent where there is no
genui ne issue of material fact and a decision nmay be rendered as

a matter of law Rule 121(b); Sundstrand Corp. v. Comm SsSioner,

98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th Gr. 1994). W
conclude that there are no genuine issues of material fact
regardi ng the questions raised in respondent’s notion.

In the petition and in petitioner’s response to respondent’s
nmotion, petitioner advances argunments in support of its position
that it is entitled to challenge the exi stence and/or the anmounts
of its respective underlying liabilities with respect to
(1) petitioner’s Form 941 taxes for each of the quarters ended
March 31, June 30, Septenber 30, and Decenber 30, 2002, and March
31, June 30, Septenber 30, and Decenber 31, 2003, and
(2) petitioner’s Form 945 taxes for each of its taxable years
2002 and 2003,

W turn first to petitioner’s argunents regarding peti -
tioner’s Form 941 taxes for the quarter ended Decenber 31, 2002,
and petitioner’s Form 945 tax for each of its taxable years 2002
and 2003. The record establishes, and petitioner does not
di spute, that the notice of determ nation pertained only to
petitioner’s Form 941 taxes for each of the quarters ended March
31, June 30, and Septenber 30, 2002, and March 31, June 30,

Sept enber 30, and Decenber 31, 2003, and not to petitioner’s Form
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941 taxes for the quarter ended Decenber 31, 2002, and peti -
tioner’s Form 945 tax for each of its taxable years 2002 and
2003.* W hold that we do not have jurisdiction under section
6330(d) (1) over petitioner’s Form 941 taxes for the quarter ended
Decenber 31, 2002, and petitioner’s Form 945 tax for each of
petitioner’s taxable years 2002 and 2003.

We turn now to petitioner’s argunents regarding petitioner’s
Form 941 taxes for each of the quarters ended March 31, June 30,
and Septenber 30, 2002, and March 31, June 30, Septenber 30, and
Decenber 31, 2003. A taxpayer may raise challenges to the
exi stence or the anmobunt of the taxpayer’s underlying tax liabil-
ity if the taxpayer did not receive a notice of deficiency or did
not ot herw se have an opportunity to dispute the tax liability.
Sec. 6330(c)(2)(B). As pertinent here, section 301.6330-1(e)(3),
QA- E2, Proced. & Adm n. Regs., provides:

Q E2. Wuen is a taxpayer entitled to chall enge
the existence or amount of the tax liability specified
in the CDP Notice?

A-E2. A taxpayer is entitled to challenge the

exi stence or anount of the underlying liability for any

tax period specified on the CDOP Notice if the taxpayer

did not receive a statutory notice of deficiency for

such liability or did not otherw se have an opportunity

to dispute such liability. * * * An opportunity to

di spute the underlying liability includes a prior

opportunity for a conference with Appeal s that was

offered either before or after the assessnment of the

l[tability. An opportunity for a conference with Ap-
peals prior to the assessnent of a tax subject to

1See supra note 5.
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deficiency procedures is not a prior opportunity for
t his purpose. [1?

See Lewis v. Conmm ssioner, 128 T.C. 48 (2007) (uphol ding the

validity of section 301.6330-1(e)(3), QA-E2, Proced. & Adm n.
Regs.).

As pertinent here, the August 22, 2006 30-day letter noti -
fied petitioner that respondent was proposing adjustnents to
petitioner’s Form 941 taxes for each of the quarters ended March
31, June 30, and Septenber 30, 2002, and March 31, June 30,

Sept enber 30, and Decenber 31, 2003. Petitioner timely submtted
to respondent a protest with respect to those adjustnents and
requested a conference with the Appeals Ofice. On February 26,
2007, the Appeals Ofice held a conference with respect to
respondent’s proposed adjustnents to petitioner’s Form 941 taxes
for each of the quarters ended March 31, June 30, and Septenber
30, 2002, and March 31, June 30, Septenber 30, and Decenber 31,
2003. On the record before us, we find that petitioner may not
chal | enge the existence or the anobunts of its respective underly-
ing liabilities with respect to those taxes for each of those
quarters.

Were, as is the case here, the validity of the underlying

tax liability is not properly placed at issue, the Court wll

12Pet i ti oner does not dispute that respondent’s proposed
adjustnents to petitioner’s Form 941 taxes for each of the
guarters at issue are not subject to the deficiency procedures
under secs. 6212 and 6213.
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review the determ nati on of the Comm ssioner of |Internal Revenue

for abuse of discretion. Seqgo v. Conm ssioner, 114 T.C. 604, 610

(2000); Goza v. Conm ssioner, 114 T.C 176, 181-182 (2000).

Based upon our exam nation of the entire record before us,
we find that respondent did not abuse respondent’s discretion in
maki ng the determnations in the notice of determnation with
respect to petitioner’s Form 941 taxes for each of the quarters
ended March 31, June 30, and Septenber 30, 2002, and March 31,
June 30, Septenber 30, and Decenber 31, 2003.

We have considered all of the contentions and argunments of
the parties that are not discussed herein, and we find themto be
w thout nmerit, irrelevant, and/or noot.

On the record before us, we shall grant respondent’s notion.

To reflect the foregoing,

An order granting respondent’s

nmoti on and deci sion for respondent

will be entered.




