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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
SW FT, Judge: Respondent determ ned deficiencies in
petitioners’ Federal incone taxes for 2003 and 2004 and an
accuracy-rel ated penalty for 2004 as foll ows:

Accuracy-Rel ated Penalty
Year Defi ci ency Sec. 6662(a)

2003 $2, 187 - -
2004 13, 408 $2, 682
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Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

The primary issue for decision is whether petitioner Denise
Hastings was in the trade or business of ganbling.

Hereinafter, references to petitioner are to petitioner
Deni se Hastings, and references to Donald are to petitioner

Donal d Hasti ngs.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

At the tinme the petition was filed, petitioners resided in
Nort h Dakot a.

Petitioner has a bachelor’s degree and has worked for many
years as a controller and as a manager of several different
accounting firms in North Dakota. Petitioner is not a certified
publ i c account ant.

In October 1998 petitioner started her own accounting and
consulting business as a limted liability conpany under the nane
Accounting & Consulting Plus, L.L.C. (ACP). Petitioner managed
ACP and kept the books and records. ACP s clients generally were
busi ness owners, and petitioner advised ACP’s clients on issues
relating to accounting and recordkeeping. In particular

petitioner advised ACP's clients to keep their own set of
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busi ness and accounting records rather than relying on bank
statenents or other yearly summaries fromthird parties to
substantiate their business transactions. |In 2003 and 2004
petitioner spent approximately 40 hours per week working on
behal f of ACP.

In 2003 and 2004 petitioner also spent sonme tine each week
tending to other business activities and ganbling.

I n 2003 and 2004 petitioner received incone from ACP of
$39, 544 and $35, 743, respectively, and petitioner received incone
from her other business activities of zero and $9, 088,
respectively.

In 2003 and 2004 petitioner ganbled at several casinos in
North Dakota for a total of 63 days and 65 days, respectively.

At the casinos petitioner ganbled only at the slot machines.

Petitioner ganbled primarily on weekends and hol i days and
generally for at least 8 hours at a tinme. CQccasionally Donald
woul d acconpany petitioner to the casinos and would play the sl ot
machi nes.

Petitioner attenpted to | earn nore about slot machi ne
ganbling by watching a video and by readi ng a nunber of books.
Petitioner devel oped her own approach and theory relating to sl ot
machi ne ganbling. Upon arriving at a casino, petitioner would
survey the slot machines and talk with other patrons and

enpl oyees in an attenpt to determ ne which slot machi nes were
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“hot”. Petitioner believed that the best tinme to play the slot
machi nes was in the eveni ngs because of the noney put in the
machi nes t hroughout the day by other ganblers. Petitioner
bel i eved that slot machines generally pay out in cycles--when one
sl ot machi ne pays out other slot machines also are likely to pay
out. Petitioner also believed that she had hi gher success
pl aying the sl ot machines on the first day of each nonth because
it was a “better pay cycle day than any other day”.

Petitioner generally played the “high stakes” slot machines,
inserting $5 and $10 into the slot nmachines. Petitioner often
ganbl ed over $10,000 during a single day, and, occasionally, she
won j ackpots in excess of $15, 000.

At the conclusion of ganbling on any day petitioner would
cash out her w nnings at the casino, and, upon returning hone,
she woul d place the cash winnings in a hone safe until her next
ganbling trip. Wile petitioner generally used cash from her
home safe to ganble, occasionally she ganbled with noney
wi t hdrawn from her personal checking account.

Petitioner did not have a separate bank account for her
ganbling activity, and she did not create a witten business pl an
relating to her ganbling activity.

Cenerally, petitioner tracked her ganbling activity through
a player card that was provided to her by the casino. The player

card, when inserted into a casino’s slot machine, electronically
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tracked the amount of noney petitioner ganbled, her w nnings, and
her | osses on each slot machine. At the end of the year, the
casi nos provided petitioner an annual profit and | oss statenent
relating to her ganbling.

Cccasional ly, however, petitioner played the slot machi nes
Wi t hout using her player card. Thus, the profit and | oss
statenents petitioner received fromthe casinos each year did not
reflect all of her ganbling activity.

The casinos al so provided petitioner a Form W2G Certain
Ganbl i ng W nni ngs, each tinme petitioner won a $1, 200 sl ot nachi ne
j ackpot, which Form W2G refl ected the jackpot anpbunt as “ G oss
W nni ngs”.

In 2003 and 2004 Donal d was enpl oyed as a nechanic and as a
sel f-enpl oyed hone repairman. I n 2003 and 2004 Donal d recei ved
$47,092 and $37, 440, respectively, in conbined inconme fromhis
enpl oynent with the nechanic conpany and fromhis self-
enpl oynent .

For 2003 and 2004 petitioners tinely filed their joint
Federal inconme tax returns on which petitioner treated her
ganbling activity as a trade or business. Attached to each of
petitioners’ 2003 and 2004 joint Federal inconme tax returns was a
Schedule C, Profit or Loss From Business, relating to
petitioner’s ganbling activity. On the 2003 Schedule C

petitioner clainmed $151,162 in ganbling wi nnings and $151, 162 in
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ganbl i ng expenses. On the 2004 Schedul e C petitioner clained
$445, 738 in ganbling i ncome and $445, 738 i n ganbling expenses.

On their 2003 and 2004 joint Federal inconme tax returns
petitioners also reported petitioner’s (P s) incone from ACP and
from her other business activity, petitioners’ other incone,

Donal d’s income fromhis enploynment and sel f-enpl oynent, Donald’ s

ganbling incone, and taxes due and paid, as follows:

P's Ilncone Petitioners’ Donal d’ s | ncone Taxes
Year ACP G her G her I ncone Enploynent Ganbling Due Pai d
2003 $39, 544 - 0- $6, 632 $47, 092 $300 $14, 438 $12, 471
2004 35,743 $9, 088 13, 393 37, 440 -0- 15, 298 15, 298

On audit, in an attenpt to substantiate her clainmed Schedul e
C ganbling expenses for 2003 and 2004, petitioner submtted
pl ayer card profit and |oss statenents fromtwo casi nos for 2003
and from one casino for 2004, and Forns W2G from three casinos
for 2003 and from four casinos for 2004. Reflected in the table
bel ow for each year are the net ganbling | osses reported on the
pl ayer card profit and | oss statenments, the jackpot w nnings
reported on the Forns W2G and the anount of ganbling inconme and
expenses reported on the Schedules Crelating to petitioner’s
ganbling activity that were attached to petitioners’ joint

Federal incone tax returns:
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Pl ayer Card Form Schedul e C
Year | nf ormati on W 2G Ganbl i ng

Profit (Loss) Jackpot s | ncone Expenses
2003 ($66, 308) $142, 965 $151, 162 ($151, 162)
2004 (181, 936) 445, 738 445, 738 (445, 738)

During audit, respondent requested, but petitioner failed to
produce, player card profit and |oss statenments and Forns W2G
froma nunber of the casinos at which petitioner ganbled and
other records to substantiate petitioner’s ganbling activity that
was not reflected in her player card information or the Forns W
2G she had submitted to respondent.

Respondent al so determ ned that during 2003 and 2004
petitioner was not in the trade or business of ganbling, and
t herefore respondent disallowed petitioner’s Schedule C treatnent
of her ganmbling activity for 2003 and 2004. |Instead, respondent
determ ned that for 2003 and 2004 petitioners were required to
report petitioner’s gross ganbling inconme as “Qther inconme” on
line 21 of petitioners’ joint Federal inconme tax returns and to
report petitioner’s ganbling expenses as m scell aneous item zed
deductions on Schedule A, Item zed Deductions. As a result,
petitioners’ adjusted gross incone for each year exceeded the
“appl i cabl e anount” provi ded under section 68, subjecting
petitioners’ claimed Schedule A item zed deductions (other than
ganbl i ng expenses) to the limtations on item zed deductions

provi ded under section 68. Respondent applied the section 68
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l[imtations to petitioners’ Schedule A item zed deductions (other
t han ganbl i ng expenses) and determ ned the tax deficiencies in

i ssue.

OPI NI ON
A taxpayer generally bears the burden of proving entitlenent

to cl ai med expense deductions. Rule 142(a); Welch v. Helvering,

290 U. S. 111, 115 (1933). Because petitioner has not maintained
and subm tted adequate records to substantiate her cl ai ned
ganbl i ng expenses, petitioners do not qualify for a shift in the
burden of proof under section 7491(a). See sec. 7491(a)(2).

To be carrying on a trade or business within the neani ng of
section 162(a), an individual taxpayer nust be involved in the
activity with continuity and regularity and wth the objective of

making a profit. Conm ssioner v. G oetzinger, 480 U S. 23, 35

(1987); sec. 1.183-2(a), Incone Tax Regs. Determ ning whether a
taxpayer is carrying on a trade or business requires an

exam nation of all of the facts in each case. Comi ssioner V.

G oet zi nger, supra at 36

A taxpayer’s profit objective nust be actual and honest.

See Evans v. Comm ssioner, 908 F.2d 369, 373 (8th Cr. 1990),

revg. T.C. Meno. 1988-468; Keanini v. Conmm ssioner, 94 T.C 41,

46 (1990); Dreicer v. Conmm ssioner, 78 T.C 642, 644-645 (1982),

affd. w thout published opinion 702 F.2d 1205 (D.C. G r. 1983);

sec. 1.183-2(a), Incone Tax Regs. Wether a taxpayer has an
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actual and honest profit objective is a question of fact to be

determined fromall the relevant facts and circunst ances.

Hastings v. Comm ssioner, T.C Menp. 2002-310; sec. 1.183-2(a),

I ncone Tax Regs. W give greater weight to objective facts than

to a taxpayer’s statenents of intent. Dreicer v. Conm SSioner

supra at 645; sec. 1.183-2(a), Incone Tax Regs.
The Court generally considers several nonexcl usive factors
for determ ning whether a taxpayer carried on an activity with a

profit objective. Sec. 1.183-2(b), Incone Tax Regs.

Manner in Which Activity Is Carried On

Petitioner did not carry on her ganbling activity in a
busi nessl i ke manner. Petitioner did not have a witten business
plan for her ganbling activity. Petitioner did not have a
separate bank account for her ganbling activity, and
occasionally, petitioner conm ngl ed personal and ganbling funds.

See @ enn v. Commi ssioner, T.C Meno. 1995-399, affd. w thout

publ i shed opinion 103 F.3d 129 (6th Gr. 1996); Ballich v.

Comm ssioner, T.C Meno. 1978-497. Petitioner did not ganble on

a regular basis, but rather ganbled irregularly and primarily on
weekends and hol i days.

Petitioner did not maintain records relating to her ganbling
activity in a businesslike manner. Although petitioner testified
that she tracked her ganbling activity in a | edger which she kept

in her honme safe, petitioner did not produce a |edger to
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respondent nor as evidence at trial. See sec. 6001; Hardw ck v.

Conmi ssioner, T.C. Menpb. 2007-359; Lutz v. Comm ssioner, T.C

Meno. 2002- 89.

Petitioner clains that the player card statenents and the
Forms W2G constitute adequate records. Petitioner’s annua
pl ayer card statenments and her Fornms W2G however, were
inconplete. Petitioner’s |lack of records and other evidence is
particularly troubling considering petitioner’s professional

training and enpl oynent as an account ant.

Experti se

Consulting with experts and devel opi ng one’s expertise nmay
indicate a profit objective. Sec. 1.183-2(b)(2), |Incone Tax
Regs. Petitioner, however, has not shown that she acquired any
ganbling expertise. Petitioner’s strategy of observing the
casino’s slot machines and tal king to casi no enpl oyees and

patrons is insufficient. See Calvao v. Conm ssioner, T.C Meno.

2007-57.

Time and Effort Expended

A taxpayer’s devotion of tinme and effort to an activity may
indicate a profit objective. Sec. 1.183-2(b)(3), Incone Tax
Regs. Petitioner’s occasional and weekend ganbling activity,

however, does not indicate a profit objective.
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In 2003 and 2004 petitioner spent the majority of her tine
managi ng ACP and tending to other business activities.
Petitioner did not reduce the tinme she spent nmanagi ng ACP and
tending to other business activities in order to pursue her

ganbling activity.

Success in Carrying Onh G her Activities

| f a taxpayer has engaged in other activities and nade them
profitable, this success may indicate a profit objective, even
t hough the current activity is presently unprofitable. Sec.
1.183-2(b)(5), Incone Tax Regs.

Petitioner’s apparent success in running ACP is indicative
of petitioner’s abilities, but the transferability thereof to

ganbling is suspect.

Hi story of Incone or Loss Wth Respect to the Activity

A history of substantial |osses may indicate that a taxpayer

did not have a profit objective. G&olanty v. Conm ssioner, 72

T.C 411, 427 (1979), affd. w thout published opinion 647 F.2d

170 (9th Cr. 1981); Canale v. Comm ssioner, T.C Menp. 1989-619;

Ballich v. Comm ssioner, supra; sec. 1.183-2(b)(6), Incone Tax

Regs.
Petitioner clains that she made a ganbling profit in

subsequent years, but petitioner did not submt credible proof
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thereof. Petitioner persisted in her ganbling activity despite

significant | osses.

Amount of Occasional Profits

Cccasional inconme earned froman activity in relation to the
anmount of expenses incurred may indicate a profit objective.
Sec. 1.183-2(b)(7), Inconme Tax Regs.

Petitioner’s income fromganbling in relation to her clained
| osses does not indicate that a profit potential existed in

petitioner’s ganbling activity. See Bolt v. Comm ssioner, 50

T.C. 1007, 1014-1015 (1968).

El enents of Personal Entertai nnent or Recreation

The presence of entertainment or recreational purposes in
carrying on an activity may indicate that a taxpayer does not
have a profit objective. Sec. 1.183-2(b)(9), Inconme Tax Regs.

Petitioner testified that ganbling was hard work that nade
her tired and that she did not ganble with friends. Petitioner
argues that her ganbling-related strategy and theories and her
desire to win noney show that her objective in ganbling was
primarily to earn a profit.

However, Donal d’s occasionally acconpanying petitioner to
t he casi nos suggests a recreational purpose to at |east those
casino visits. Petitioner’s ganbling-related strategy and

theories and her desire to win noney are consistent with both a
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profit objective and a recreational purpose. See Calvao V.

Conmi Ssi oner, supra.

O the factors present in this case, five weigh against
petitioner and two are neutral. W conclude that for 2003 and
2004 petitioner has not shown that she had a profit objective in
carrying on her slot machine ganbling activity and therefore that
petitioner in 2003 and 2004 was not in the trade or business of
ganbling. W sustain respondent’s determ nations relating
t her et o.

Section 6662(a) and (b)(2) inposes an accuracy-rel ated
penalty equal to 20 percent of any portion of underpaynent of tax
that is attributable to a substantial understatenent of income
tax. Section 6662(d)(1)(A) defines a “substanti al
understatenment” of inconme tax as one which exceeds the greater of
10 percent of the tax required to be shown on the return or
$5, 000. The accuracy-rel ated penalty does not apply with respect
to any portion of the underpaynment as to which a taxpayer shows
reasonabl e cause and good faith. Sec. 6664(c).

Respondent bears the burden of producing sufficient evidence
to support inposition of the accuracy-rel ated penalty; however,
petitioners bear the burden of showi ng that the reasonabl e cause

exception applies. See sec. 7491(c); Higbee v. Comm ssioner, 116

T.C. 438, 446-447 (2001).
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In view of our finding that petitioners had a $13, 408
deficiency in their 2004 Federal inconme tax, respondent has shown
that petitioners substantially understated their Federal incone
taxes for 2004.

At trial and on brief petitioners did not present evidence
and did not argue that the reasonabl e cause exception applies.
Petitioners have not otherw se shown that their 2004 under paynment
of tax was due to reasonabl e cause or that they acted in good
faith with respect to the underpaynent. W sustain respondent’s
i nposition of the $2,682 section 6662(a) accuracy-related penalty
for 2004.

To reflect the foregoing,

Deci sion will be entered

for respondent.




